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* be divided in 5.1 — 
Finde, vix. Lex Sgipts, et e writ- 
1 Fer Aug , the 
hough (as ll be 


2 


erh 


1. Leger 
wonScripte. 


Che pita of the Ch. 1. 


thereof in Weldag, yet all of them have not 
their Original in Writing; for ſome of thoſe 


Laws have obtain'd their Force by imme- 
. morial Uſage or Cuftom, and ſuch Laws 
are properly called Leges non Scriptæ, or un- 
written Laws, or Cuſtoms. 
Thole Labs therefore that I tall Leger 
Scripte, or written Laws, are ſuch as are 
uſually called Statute. Laws, or Acts of Par- 
liament, 3 _ — Zrygrme into 
Writing befort they are enacted, or receive 
any bi Ta Ach lde ao 
in the firſt Inſtance formally drawn up in 
Writing, and made, as it were, a Tripartite 
Indentyre, between the King, the Lor 
the Commons; for without the coge 
Conſent of all thoſe Three Parts of the L 
giſlature, no ſuch Law is, or can be made: But 
the Kings..of. chis Realm, with the Advice. 
and Conſent of both Houſes of Parliament, 
have Power to- make New Laws, or to al- 
ter, repeal, or enforce the Old. And this 
has been done in all Succeſſion af Ages. 
Now Statute Laws, or Acts of Parliament, 
fare of Two Kinds, viz. Firſt, Thoſe Statutes 
which were made before Time of Meme; 
and, Secondly, Thofe Statutes which were 
made wirbin,or ſince Time of Memory ; Where, 
In obſerve, Thar according to a urigfica | 
Account and legal Signification, Time With- 
in Memory is the Time of Limitation in a 
Writ of Right; which by the Statutè of 
Nieſtminſter 1, cap. 38. was ſettled, and reduced 


to the Peginning of the Reign of King Ri- 
chard J. or Ex prima PSinth Regi Richards 


Prim, 


ch. 1. Common Lats of England. 


Primi, who began his Reign the 6th of 


July 1189, and was crown'd the 3d of Sep- 


rember following: So that whatſoever was 
before that Time, is before- Tims of Me- 

gl and what is ſince that Time, is, in a 
le 


Senſe, ſaid to be Within or ſince to 
ime of Memory 0 J £82017 
Ant — it is, that thoſe Seantites oe 


Ads of Parliament that were made before 
the beginning of the Reign of King Ri- 


chard I. and have not ſince been repealed 
or altered, either by contrary Uſage, or by 


ſubſequent Acts of Parliament, are now ac- 


counted Part of the Lex non Scripta, being 
as it were incorporated thereinto, and be- 
come a Part of the Common Law; and in 
Truth, ſuch Statutes are not now pleadable 
as Acts of Parliament, (becauſe What is be- 
fore Time of Memory! is ſuppoſed without 
a Beginning, or ar leaſt ſuch a Beginning as 


the Law takes Notice of) but they obtain 
their Strength by meer immemorial Uſage 


or Cuſtom. 


And doubtleſs, many of thoſe Things Ancient 
this now obtain as Common Law, had their Statutes. 


Original by Parliamentary Ads or Conſti- 
rutions, made in Writing by the King, 
Lords and Commons; though thoſe Acts 
are now either not extant, or if extant, 


were made before Time of Memory; and 


the Evidence of the Truth hereof will eaſi- 
ly appear, for that in many of thoſe old 


&s of Parliament that were made before 


Time of Memory, and are yet extant, we 
ww find many o choſe _ enacted which 
now 


1 
3 


4 Erbe piſtozp of the Oh. r. 
now obtain meerly as Common Law, or 
the General Cuſtom of the Realm : And 
were the reſt of thoſe Laws extant, proba- 
bly the Footſteps of che Original Inſtitu- 
tion of many more Laws that now obtain 
meerly as Common Law, or ; 

Laws, by immemorial Uſage, would ap 
to have been at firſt Statuce Laws, or 
| Parliament. 415 & 

Of Two Thoſe ancient Acts of Parliament which 

Periods, are ranged under the Head of Leges non 

Script, or Cuſtomary Laws, as being made 
before Time of Memory, are to be conſi- 
dered under Two Periods : Piz. Firſt, Such 
as were made before the coming inof King 
William I. commonly called, The Conqueror; 
or, Secondly, Such as intervened between 
his coming in, and the beginning of the 
Reign of Richard I. which is the legal Li- 
| mitation of Time of Memory. 

2. Before The former Sort of 3 are men- 

K. . 1. tioned by our ancient Hiſtorians, eſpecial- 
ly by Brompton, and are now collected into 
one Volume, by William Lambard Eſq; in 
his Tractatus de priſcu Anglorum Legibus, be- 
ing a Collection of the Laws of the Kings, 
Ina, Alfred, Edward, Arbelſtane, Edmond, Ed- 
gar, Ethelred, Canutw, and of Edward the 
Con ee which laſt Body of Laws, com- 
piled by Edward the Confeſſor, as they were 

more full and perfect than the reſt, and 

better accommodated to the then State of 

Things, ſo they were ſuch whereef the 

Engliſb were always very zealous, as being 

the great Rule and Standard of their 

Rights 


of 


_ 


Ch. 1. Common Law of England. "| *7 

Rights and Liberties : Whereof more here- 

after. | 

The ſecond Sort are thoſe Edicts, Acts of 2. From 

Parliament, or Laws, that were made after „/ 1. to 

the coming in of King Villiam, commonly & 1 

named, The Conqueror, and before the begin- 

ning of the Reign of King Richard I. and 

more eſpecially are thoſe which follow; p | 

whereof ] ſhall make but a brief Remem- | 

brance here, becauſe it will be neceſſary | 

in the Sequel of this Diſcourſe (it may be 

more than once) to reſume the Mention of 

them; and beſides, Mr. Seiden, in his Book” 

called, Fanus Anglorum, has given a full Ac- 

count of choſe Laws; ſo that ar preſent it 

will be ſufficient for me, briefly to collect 

the Heads or Diviſions of them, under the 

Reigns of thoſe ſeveral Kings wherein they 

were made, viz. 9 5 5 
Firf, The Laws of King William I. Theſe k. 1; f. 

conſiſted in a great Meaſure of the Repeti- 

tion of the Laws of King Edward the Con- 

feſſor, and of the enforcing them by his own 

Authority, and the Aſſent of Parliament, at 

the Requeſt of the Engliſh; and ſome new 

Laws were added by himſelf with the like 

Aſſent of Parliament, relating to Mili- 

tary Tenures, and the Preſervation of the 

publick Peace of the Kingdom; all which 

are mention d by Mr. Lambart, in the Pra- 

Rate before - mentioned, but more fully by 

and Mr. Selden, in his Collections and Obſerva- = 

of tions upon Eadmerns. = | dow 

the Þ © Secondly; We find little of new Laws after K E x, 

us this, till che Time of King Hem I. TT | 


rhts | = * 


Ty 
d 
* 
u- 
in 
'y 
ar 
of 


K.H. 2. 


br .The: Hiſt of the Ch. 1. 


beſides the Confirmation of the Laws of the 


Confeſſor, and of King William I. brought 


in a now Volume of Laws, which to this 


Day are extant, and called the Laws of 
""- Henry I. The-entice Collection of 


publiſh 


and from thence are tranſcribed and 


before: mention d; what the Succeſs of thoſe 
Laws were in the Time of King * Steven, 
and King Henry II. we ſhall ſee herea ter 
chey r not — obtain in England, — 
are, now. — the moſt Part become wholly 
obſolete, a 205 in Effet quite antiquated. 
Tbiradiy, be next conſiderable Body o 
As Parliament, were thoſe made —— 
the n of King Henry II. commonly 


Called, "The Conſtitutions of Clarendon ;.. what 


they were, appears beſt in Hoveden and Mat. 


" Pars, under the Years of that King,. We 


128 "little Memory elſe of any conſiderable 
ced in this King's Time, except 
his and ſuch Laws as related to the 
Foreſts; which were afterwards improv'd 
under we Reign of 2 Aa Richard I. But 
of this hereafter, more at la : 
And this ſhall ſerve for a. = Inftance 
of thoſe Statutes, or Acts of Parliament, 


that were made before Time of ; Memory 3 


whereof, as we have no Authengical Re- 


cords, but only. Tranſcripts either in our 
ancient Hiſtorians, or other Books and Ma. 


nuſcripts; ſo they being Things done be- 


obtain at this Day 


ſore Time of Me 
| nofurch er tans as by WU and * Cuſtom they 


Are, 
— 1 


is entered in the Red Book of the E- 


liſned by the Care of Sir Roger Twiſden, 
in the latter End of Mr. Lambart's Book 


Nr. 3g 0 2.2.» 2 oo = = 8 eas 2A» e 5 


Asad now I come to thoſe Lepes Scriptæ 


K. Richard I. and the laſt Year of K. Edward II. 


Chin? C 101 Lm ot nnd. 3 


are; as it were, engrafted into the Body of the 
Common Law; and made a Part thereof. 
1 Lege- 


or Acts of Parliament, which were made 8 | 
ſince or within the Time of Memory, Kinds 
vix. Since the beginning of the Reign of : 
Richard I. and thoſe I ſhall divide into Two 
General Heads, viz. Thoſe we ufually call 

the Oli Statutes, and thoſe we uſually call 

the :New or later Statutes : And becauſe I 

would prefix ſome certain Term or Boun- 

dary between them, I ſhall call thoſe the 

Old Statutes which end with the Reign of Old Sta- 
King Edward II. and thoſe I. ſhall call che tutes. 
New or later Statutes which begin with the 


Reign of King Edward III. and ſo are de- 
rived through a Succeflion of Kings and 


Queens down to this Day, by a continued 


and orderly Series. | —_— 

' - Touching theſe later Sort I ſhall ſay no- Later Sta- 

thing, for they all keep an orderly and tre- tures. . 

Series of Time, and are extant upon 

ecord, either in the Parliament Rolls, or 

in the Statute Rolls of King Edward III. 

and thoſe Kings that follow: For except- 

ing ſome few Years in the beginning of 

K-Edward III. i. e. 2, 3, 7, 8 & 9 Edw. 3. all 

the Parliament Rolls that ever were ſince 

that Time have been preſerved, and are ex- 


tant; and, for the moſt Part, the Petitions 


upon which the Acts were drawn up, or 
the very Acts themſelves | © © . 
Now therefore touching the elder Acts Old Sta. 
of Parliament, viz. Thoſe that were made tutes in 


between the Firſt Vear of the Reign of ek. A. 


B 4 . 


* 


Kr 


Granted 


a Pe 


Way 


The vile of the Ch. 1. 
we have little extane in any authentical 


Viſtory ; and nothing in any authentical 


Record touching Acts made in the Time 


1. of K. Rich. I. — we take in thoſe Conſti- 
tutions and Aſſies mentioned by Hoveden | 
as aforeſaid. 9 


Neither is there any great Evidence, 
what Acts of Parliament paſs d in the Time 
of King Fobn, tho doubtleſs many there 
were both in his Time, and in the Time of 
K. Rich. I; But there is no Record extant of 


them, and the Engliſh Hiſtories of thoſe 


Times give us but little Account of thoſe 
Laws ; only Matthew Pars gives us an Hi- 
ſtorical Account of the Magna Charts, | and 


Charta de Preſta, granted b King Ree at 


Running Mead the 15th of June, in che Se 
yenteenth Year of his Reign. - + - 
And it ſeems, that the Gonceſlion of theſe 
_ was in a Parliamentary Way; you 
ſee the Tranſcripts of both Charters 
atim in Mat. Paris, and in the Red Book 
of the Exchequer. There were ſeven Pair of 
theſe Charters ſent to ſome of the Great 
Monaſteries under the Seal of Kin ing. Jobn, one 
Part whereof ſent to the Abby 
ry I have ſeen under the Seal 2 that King; 
_ Subſtance thereof differs ſomething — 
on Charts, and Charts de Foreſta, 
= by King Hen. III. but not very mu 
may appear by comparing them. 
But tho theſe Charters of King * 
to have been paſſed in a kind of —— 
yet it was in a Time of great Confuſion be- 
tween that Kipg a and 2 a _ "ow 
8 ore 


hy. 
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© 
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c x. Commun. Law of England. 

fore they obtained not a full Settlement till 
the Time of King Hen. III. when the Sub- 
ſtance of them was enacted by a full and 
ſolemn Parliament, [1 © 
I therefore come down to the Times of 
thoſe ſucceeding Kings, Hen. III. EA. I. 

and Edw. II. and the Statutes made in the 


Times of thoſe Kings, I call the Old Sta. Old Stu- 
zures ; partly becauſe many of them were ue. 


made but in Affirmance of the Common 
Law; and partly becauſe the reſt of them, 
that made a Change in the Common Law, 
are yet ſo ancient, that they now ſeem to 
have been as it were a Part of the Common 
Law, eſpecially conſidering the many Ex- 
poſitions ' that have been made of them in 
the ſeveral'Succeflions of Times, whereby 
as they became the great Subject . udicial 
Reſolutions and Deciſions ; ſo thoſe Expa- 
fitions and Deciſions, together alſo with 


thoſe old Statutes themſelves, are as it were 


incorporated into the very Common Law, 
and become a Part of it. 
In the Times of thoſe three Kings laſt 
mentioned, as likewiſe in the Times of their 
Predeceſſors, there were doubtleſs many 
more Acts of Parliament made than are 
now extant of Record, or otherwilſt 
which might be a Means of the Change of 
the Common Law in the Times of thoſe 
Kings from what it was before, tho' all the 
ecords or Memorials of thoſe Acts of Par- 
h introducing ſuch a Change, are 
not at this Day extant : But of thoſe that 
are extant, I ſhall give you 8 brief W 


20th Year of his Rei 


he piſtap at che Ch. t. 
not intending a large or accurate Treatiſe 
touching that Matters i oo! 

The Reign of Hen, III. was a 1 
ſome Time, in reſpect of the Diffetences be- 
tween kim and his Barons, which were not 

compoſed till his 34ſt Year, after the Battle 
of Eveſbam. In his Time there were many 


' * Parliaments, but we have only one Sum- 
* -- mons of Parliament extant of Record in his 


Reign, viz. 49 Hen. III. and we have but 
few of thoſe many Act of Parliament that 


paſſed in his Time, 'viz. The great Char- 


' Forefta, in the Ninth Year 
ign, which were doubtleſs paſs'd 
in Parliament ; the Statute of Merton, in the 
- the Statute of 
Marlbridpe ear; and the Dictam 
foe Ed; , about 'the ſame 
Time; and —— few — old Adts. 
In the Time of K. Edu. I. there are many 


pn = 52d Year 


1: more:Aas of Parliament extant than in the 
Tine of K. Hex. III. Vet dbubtleſs, in this 


King's Time, there were many more Sta- 
tates made than are now extant: Thoſe that 
are now extant, are commonly bound to- 
2 in the old Book of Magna Charts. 

e Statute; , great Alterations and 


34 .* were made in the Common 
az; and by thoſe chat are now extant, 


we may reaſonably” gueſs, that there were 


conſiderable Alterations and Amendments 


mide by thoſe that are not extant, which 
poſlibly may be the real, tho ſudden Means 
La the . and Alteration of the 


England. in the King's Reign, over 


| what 


222828106 AO Mm He A = , qnnm 


AQ & - 
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ch. 2. Common A an of Eogiand, ug, 


what they; were in the Time of his Prede- 
ceſſors. | 5 | e men 
The firſt Summons · of Parliament that I 
remember extant of Record in this King's 


Time, is 23 Edw. 1. tho doubtleſs there were 


many more before this, the Records where- 
of are either loſt or miſlaid: For many Par- 
liaments were held by. this King befone that 


| ane tn 
Time, and many of che Ads paſs d in,thoſe 
Parliaments are ſtill extant; as, the Statutes 
of Weſtminſter 1. in the 3d of Edw. 1. The 


of Duo 
w. 1. And divers others in 
ccaſion to 


0 v It Gf 5, i 


4 17 Edw. 2. tho ſome think this Statute 


ce to be made Temp. Ech. I. The Statnte 


„ of Homage, and the Statute: De Terri 


i. Templarir, alſo 17 Edu. 2. View | 
:; Frankpledge, 18 Edw. 2. And divers: Sta 


( 


Ege Hifozy-of the Ch. 1. 


& Statutes in this King's Reign, but of un- 
ts certain Time. 
= trad becauſe ] intend to give ſome 
unt of ſome general Obſerve. 
—— Parlamends and of Acts of 
Parton paßt d in the Times of thoſe 
chree Princes, wiz. Hen. III. Edw. I. and 
Ew. I. becauſe they are of greateſt An- 
tiquity, and therefore the Circumſtances 
that attended them moſt liable to be worn 
out by Proceſs of Time, I will here men- 
tion ſome Particulars relating to them t 
rect their Memory, and which may ak 
7 to be known | in relation to other 


Parlis. © N therefore to know, That there are 
mentary theſe ſeveral Kinds of Records of Things 
Records. _ Parliament, or eſpecially relari — 

Se Frech, W. 1. The Summons to Pa Paflla⸗ 
ment. 2. The Rolls of Parliament. 3. Bun- 

dles of Petitions in Parliament. 4. The 

tes, or Acts of Parliament themſelves. 
And, 5. The Brevie de Parliaments, which for 
Wages of Pugh, and Pagel bir with 
ages © urgeſſes; but wit 
theſe I ſhall not meddle. n 


1 Summons „As to the Summons to Parliament. 
| to Parks. Test Summons to Parliament are not all 
ment. entred of Record in the Times of Hen. III. 
| and Ed. J. none being extant of Record 
in the Time of Hen. III. but that of 49 Hin. 3. 
and none in che Time of Edu. 1 till the 
i But aſter that Year, they are 
extant of Record, viz. In 
Dorſo 


G nee 
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5 "yy 
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Gb. 1. Common Lat of England. 


Dorſo Claus Rotalorwm, in the Backſide of the 
Cloſe Rolls. 


Secondly As t to the Rolls of Pär ent, Rolloof 
- N. the e 1 9 — hp , 


ror The Entr 
* and in Parliament. 


Theſe a ly ar and ucceflively extant 
Recorc Ti the P ow 4 Edw. 3. 


Jones the End of the Reign of 
ting only 1 0 e Parliaments 
4 ad ; Excep between the iſt and the 


| 4th, and between the ech and the, rich, 
of Ed. III. 


But of thoſe Ralls in the Times of Hen. III. Many 


and Edw, I. and Edw. II. many are loſt, and left, &c. 


few extant; alſo, of the Time of Hen. III. 
I have not feen any Parliament Roll; and 
all that 1 ever ſaw of the Time of Ew. I. 
was one Roll of Parliament in the Receipe 


of the Exchequer of 18 Edw. 1. and thoſs 


Proceedi and Remembrances which are 
the Liber placi tor Parliamenti in the Tower, 


er as I remember with the 2oth 


Year of Edw. I. and ending with the Par- 
liament of Carliſle, 35 Edu. 1. And not con- 
tinued between thble Years with any con- 


ſtant Series; but including ſome Remem- 


brances of ſome Parliaments in the Time of 
Edi. L and others in the Time of Edw. II. 
In the Time of Edw. II. beſides the Rerulms 
Ordinationum, of the Lords Ordoners, about 
7 Edw. 2. we have little more than the 
Parliament Rolls of 7 & 8 Edu. 2. and 
what others are interſperſed in the Parlia- 
ment Book of Ed I. above- mention d, and, 
as I remember , ſome ſhore Remembran- 
ces 


* — 


_— he Pi de che Ch. 1. 
ces of Things done in Parliament in the 
TV... ĩ ( Hin 
dea: igdh, As to'the Bupdles of Peritjons in 
of kerl. Parliament: They were for the moſt part 
tions. Petitions, of private Perſons, and are com- 
monly endorſed with Remiffions to the ſeve- 

ral Courts where they were properly deter- 
minable. There are many of thoſe Bundles 

of Petitions, ſome in the Times of Edw. I. 

and Edw. II. and more in the Times of 

Edw. III. and the Kings that ſucceeded him 

Ad, or , Fourthly, The Statutes, or Acts of Parlia- 
Searutes. ment chemſefves. Theſe ſeem, ay if in the 
Time of Edw. I. they were drawn up into 

the Form of a Law in the firft Inſtance, and 

ſo aſſented to by bath Houſes, and the 

King, as may appear by the very Obſerva- 

tion of the Contexture. and Fabrick of the 

Manner Statutes of thoſe Times. But from near the 
of Paſſing beginning of the Reign of Edw. III. till 
aaciently. very near the end of Hen. VI. they were 

Os not in the firſt Inſtance drawn up in the 
Form of Acts of Parliament; but the Peti- 
tion and the Anſwer were entred in the 
Parliament Rolls, and out of both, by Ad- 
vice of the Judges and others of the King's 
Council, the Act was drawn up conforma- 
ble to the Petition and Anſwer, and the 
Act it ſelf for the moſt part entred in a 


Roll, called, 7he Statute Roll, and the Tenor 
thereof affixed to Proclamation Writs, di- 
rected to the ſeveral Sheriffs to proclaim it 
as a Law in their reſpective Counties. | 
And of But ' becauſe ſometimes Difficulties and 


nter Troubles aroſe, by this extracting of the Sta- 
Times. 4 9 
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tute out of the Petition and Anſwer ;- about 
the latter end of Hen. VI. and beginning of 


Edw. IV. they took a Courſe to c 
'em, even in the firſt Inſtance, into the 


full and compleat- Form of Ads of Parlia- 
ment, which 

nly in this Form: em Petitio 
exhibits fuit in hoc Parliaments formam att us in 


ſe continent Cc. and abating chat Stile, the 


Method ſtill continues much the ſame, 
namely; That the entire Act is drawn up 


in Form, and ſo comes to the King for his 


Aſſennrn. 


Parliament being thus declared, I ſhall now 


was proſecuted (or Entred) 


The ancient Method of paſling As. of 


1 


give an Account touching thoſe Acts of Par- Ststutes 
liament that are at this Day extant of the extant. 


Times of Hen. III. Edw. I. and Ed. II. and 


they are of two Sorts, viz. Some of them Two 
are extant of Record; others are extant in Sorts. 


ancient Books and Memorials, but not of 


Record. And thoſe which are extant of Re- 1. Of Re- 
cord, are either Recorded in the proper and cord. 


natural Roll, viz. tbe Starute Roll; or they 


are entred in ſome other Roll, eſpecially in 
the - Cloſe Rolls and Patent Rolls, or in both. 


Thoſe that are extant, but not of Record, 


are ſuch as tho they have no Record er- 


tant of them, but poſſibly the ſame is loſt; 
yet they are preſerved in ancient 


and Monuments, and in all Times have had 


che Reputation and Authority of Acts of 
Parliament. bd 


For an Act of Parliament made within 


Time of Memory, loſes not its being ſo, 


„ 


* 


4. not of 
Record. 


EO G A, eco Tung 
n ancient es ” 
| - Books; Pleadings and. Mercril co jndorm 


C... 159 = i JE en wy” 
- She Vila de ch. i- 
becauſe. not extant of Record, eſpecially 
if it be a general Ad of Parliament. For 
of 2 
of Law afe to take Notice with-. 
out pleading of chem; and ſuch AA Gull 
— to be tried by the Record, 
EG but it ſhall 
— ae — 2 there be any 


or Ungertaln eouching i x che 


themſelves, but not to admit the 
2 Plea of Nl tiel Record. 


in Iſſũe by 


many old Statutes which are admitted 
12s ſacks tho there be no, Re- 


bother written Evidence of the 


ae to take Notice of — Acts of. 


Pleadint 
nion an Reputation, and the Approbatiom 
of the 


what is in a manner any ag ay as 


Ancient and 
, and the common — — Oi. 


namely, 


n — ay 
Fork, Courts of Juſtice are, ev Officio 


EE: 


* gow pri- 


and whether 
not, and therefore 
of chem. 2 


9 vate Aa of Parliament, for they may he; 


in Iſſue, and tried by the Record upon 


put 
Nul ticl Record mow bp are 
_ 


duced Exemj was done in 
Prins Cle in "y Lord Cook's'8ch b Rep. ape, 


”” 


or, as ſliall be ſhewn hereafter, there are 
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therefore the Averment of Nel tiel Record 
was refuſed in that Caſe. 


The old Statutes or Acts of Ben en that | 


are of Record, as is before ſaid, are entred ei- 
ther the proper Statute Roll, or ſome 
other Roll in Chanc 
The firſt Statute Roll which we have, i is The firſt 
in the Tower, and begins with Magna Charts, = 
and ends with Edw. III. and is called Mag- Ro 
n Rotulms Statutor. There are five other 
Statute Rolls in that Office, of the Times of 
Rich. II. Hen. IV. Hen. V. Hen. VI. and 
Edv. IV. | 

1 ſhall now give a Schemo of thoſe Ancient 
ancient Statutes of the Times of Hen. III. Statutes 
Edw. I. and Edu. II. that are recorded in of Record 
the firſt of thoſe Rolls or elſewhere, to the 
beſt of my Remembrance, and according 
to _ Memorials I have long had by 


| 


Magna Charta. Magno Rot. Star. membr. 49. 
& Rot. Cartar. 28 E. 1. membr. 16, 
Cbarta de Foreſts. Mag. Rot, Stat. memb. 19. 
& Rot, Cartar. 28 E. . membr. 26. 
Sat. de Glouceſtre. Mag. Rot. Stat. memb. 47. 
Weſtm. 2. Rot. Mag. Stat. membr. 7. 
_ Rot. Clawſo, 18 E. 1. membr. 6. 


Winton Rot. Mag. Star. andy, 41. Nor. 
Clauſo, 8 E. 3. membr. 6. Dorſo. Pars 2. Rot. 
Clawſo, 5 R. 2. membr. 13. Rur. Paten. 20 E. I, 
membr. 13. 

De Mercatoribus. May. Rot. Stat. membr. 47. 


* Dor, 
” 1 De 


8 


Star. Debi 


2 , & Rot. Cuſ. 29 E. 1. 


_ . The:ÞHiltozy of. the Ch. 1. 
z De Religiaſes, Rot. ads 47. 

Articuli Cleri. 2 Rot. Stat. membr. 72 
Dorſo 2 Pars. 2 E. I. 2. membr. 34 1 — 


1 17 2 
,, e. Mag: Rt. 


I. 
De Finibas levati. Mop. Rox. Stat. wen. 37. 
2 eaſes Jt. liberi Farliam. Lib, 1715 
E. 2. fo. 324. 

Stat. Eborow. Mag. Rot. Stat. memby, 32. 

De. conjunttis infeofatiz. Meg: Rot. Stat. 


De Eſaueibe, Mag. Rot. Stat. mer 45. 
14 


Stat. 4. — Ausg. Rar. — * 12. 
Is Schedula de libertatibus perguirends, wel Ravi 
Clauf. 27 E. I. membr. 24. 42 91 

Stat. di Aden Burnel. Rot. Mag- Sta. 


enemy. 46. Doro, & Rot. Claw. 11 * * 


membr. * unh, 

Furamentum Hege, 1 Ree. Aug. Feat, 
mewbre. 34. Dorſo, & Kot. Clauf, 5 E. 2. 
membr. 23. 

- Anticuli Ster. Cine. Rot Claw 2B, 2. 
Par 42. membr. 8. r 


De Pifterihus c Braciatoribus. 2 Pars Cl ci | 


vel Pat. 2 R. 2. membr. 29. 

De A portata Religieſer- Mag. Ros. Star 
membr, 13. 

mitm. 4. De Viceeomitibes.. & Wiridi caro 
Rot. Mag. Stat. membr. 33. In Dorſo. 2 
Confirmapiones Cbartntum. * Rot. Stat. 


membr, 28. 83 4 *. 
a De 


Frede 


899g 2. 


A 


fince, I know not. 


ceſtor, tho' it be of Record in the Parlia 


of em are unqueſtionable Acts of Parlia- 
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De Terri: Templarioram. Mag. Rot. Stat. 
memb. 3 l. in Dorſo, & Clanſ. 17 E. 2. ng 
e e e 
Stat. membr. 33. In Dorſo. q 
Forma mittendi extra as ad Scaccar. Bob. 
Stat. membr. 36. & membr. 30. In Dorſe. 
tatut um de Scaccar. Mag. Rot. Stat. 
 Statutum de Rutlond. Rot. Clauſ. 12 E. 1. 
Ordinatio Foreſtæ. Mag. Rot. Stat. memb. 30. 
R. c 17'B. 2. Pars 2. 3. 


According to a ſtrid Inq made about 
30 Years ſince, theſe —— the old Sta- 
tutes of the Times of Hen, III. Edw. I. and 
Edw. II. that were then to be found of Re- 
cord; what other Statutes have been found 


The Ordinance called Burlers, for the Butler's 
Heir to Waſt in the-Life of the An- Ord- 


ment Book of Ed. I. yet it never was a 
Statute, nor never ſo received, but only 
ſome Conſtitution of the King's Council or 
Lords in Parliament, and which never ob- 
tain d the Strength or Force of an Act of 
— 


Now thoſe Statues that enſue, tho moſt 2 
catutes 


ment, yet are not of Record that I know of, _ 


but only their Memorials preſerved in 
ancient Printed and Manuſcripe Books of 2% 
Starutesz yet they are at this Day for the yy 
moſt part generally accepted and taken as 
Acts of Parliament tho fome of em are 
now antiquated, and = lictle Uſe, viz 48 

2 - 


Helm. 1. Explanatio Statuti Glouceſtriæ, De 


Die-. 


The pita of the Ch. 1. 
The Statutes of Merton, Marlbridge , 


Champertio, De wiſu Fr ii, De pane & 
Cerviſia, Arrierli Inquiſitioni⸗ ſuper Stat. de 
Winton, Circumſpecte agatu, De diſtrictione Scac- 


 carii, De Conſpirationibus, De vocatu ad Warrant. 


Statut. de Carliol, De Prerogativa Regus, De 
modo eee Homag. De Mardi. & Relei vu 

ommenes in Banco. Stat. de Bigamis, 
Dies communes in Banco in caſu conſimili. Stat. 
Hiberniæ, De quo Warranto, De Eſſoin calump- 
niand. Fudicium colliſtrigii, De Frangentibus 
Priſonar. De malefattoribms in Parcis, De Con- 
ſultationibus, De Officio Coronators, De Protect io- 
nibus, Sententia lata ſuper Chartas, Modus 


levandi Fines, Statut. de Gavelet, De Militibm, 


De Vaſto, De anno Biſſextili, De appellatis, De 
Extenta Manerii,Compoſitio Menſearum vel Com- 
putatio Menſarum. Stat. de Quo Marranto, Ordi- 
natio de Inquiſitioniban, Ordinatio de Forefta, De 
admenſura Terre, De dimiſſione Denarior. Statut. 
de Duo Warranto novum, Ne Rector profternar 
arbores in Cæmeterio, Conſuetudines & Aſſiſa de 
Foreſta, Compoſitio de Ponderibus, De Tallagio, De 
viſu Terre & ſervitio Regis, Compoſitio ulnarum 
& particarum, De Terri amortizandis, Dictum 


de Renelworthb, &c. 


From whence we may collect theſe Two 
Obſervations, viz. 1 


Firſt, That altho the Record it ſelf be 
not extant, yet general Statutes made within 
Time of Memory, namely, ſince 1“ Richard; 
Primi, do not loſe their Strength, if any au- 

| thentical 


1a 


1 
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chentical Memorials thereof are in Books, 


21 


and ſeconded with a general received 


1 atteſting and approving the 


x Secondly, That many Records, even of Many 


Acts of Parliament, have in long Proceſs of 
Time been loſt, and poſſibly che Things 
themſelves forgotten at this Day, which 


Acts of 


Parlia- 


ment loft. 


* 
— 


yet in or near the Times wherein they were 


made, might cauſe many of thoſe authori- 
tative Alterations in ſome Things touching 
the Proceedings and Deciſions in Law: 


The original Cauſe of which Change being 


otherwiſe at this Day hid and unknown to 


us; and indeed, Hiſtories (and Annals) give - 


us an Account of the Suffrages of many Par- 


liaments, whereof we at this Time have none, 


or few Footſteps extant in Records or Acts 
of Parliament. The Inſtance of the great 
Parliament at Oxford, about 4oth of Hen. III. 
may, among many others of like Nature, be 
a concurrent Evidence of this: For tho' we 
have Mention made in our Hiſtories of ma- 
ny Conſtitutions made in the ſaid Parlia- 
ment at Oxford, and which occaſioned much 
Trouble in the Kingdom, yet we have 
no Monuments of Record concerning 
that Parliament, or what thoſe Conſtitus 
tions were. as 


And thus much ſhall ſerve touching thoſe 
Old Statutes or Leges Script, or Acts of Par- 
liament made in the Times of thoſe three 


C 3 Kings, 


22 + The pita at tbe Ch. l. 
- Kings, Hen. III. Edv. I. and Edw. II. Thoſe 


the fi 


o 


ollow in the Times of Edw: IH. and 
ing Kings, are drawn down 

in a continued Series of Time, and are 

extant of Record in the Parliament Rolls, 
in the Statute Rolls, 
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Tx the former Chapter, I have given you The Com. 


a ſhort Account of that Part of the minLov 
Laws of Exgland which is called Lex Scripta, conſiſts. 
namely, Statutes or Ads of Parlfameng, of 
which in their origigal Formation are | 
duced into Writing, and are fo prefery'd in 
their Original Form, and in the ſame Stile 
and Words wherein they were firſt 750 * 

J riow come to that Part of our Laws cal- 

led, Lex non Scripta, under which 1 include 

not only Ge nous, 70 the Common General 
Law pro © called bu even thoſe Cuſtoms, 
more particular Laws an uſtoms-applica- And pare 
ble to corrain Courts and "> Hi at ticular, 
more hereafcer.” 1 

And.when I call coſe Parts of our Laws | 
Leges es Seriptæ 95 o not mean as if all Written 
thoſe Laws 25 & only Oral, or .communi- 2 1 
cated from ip} imer Ages. ro the Lites 
merely by Wotd.. For all thoſe Laws hav: 
their ſeveral Monuments in Writin 35 175 where 


they 5 re 9 0 1 'd 1 9 7 to 1 5 
n thotit hic ould 
by fl kit of Cert Wl 5 4 the: Sh : 
Canon Laus h 5 
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Judicial Decifions, in Tractates of Learned 


. The vino of the Ch. 2. 
dentum, Conſilia & * i. e. their Ca- 


nons, Decrees, and Decretal Determina- 
tions extant in Writing; ſo thoſe Laws of 


land which are not comprized under the 
Title of Acts of Parliament, are for the moſt 
part extant in Records of Pleas, Proceedings 
and Judgments, in Books of Reports, and 


en's Arguments and Opinions, preſerv'd 
from ancient Times, and ſtill extant in 
ee 
But I therefore ſtile thoſs Parts of. the 
Law, Leges non Script, becauſe their Autho- 
ritative and Original Inſtitutions are not ſet 
down. in Writing in that Manner, or with 
that Anthorjty that Acts of Parliament are; 
but they ate grown into Uſe, and have ac- 
quired their binding Power and the Force 
of Laws by..a long and immemorial Uſage, 


and by the Strength of Cuſtom and Recep- 


_-, rionin this Kingdom. The Matters indeed, 
and the Subſtarice of thoſe Laws, are in 
Writing, but the formal and obliging Force 


Now the Munici 


and Power of them grows by long Cuſtom 
and Uſe, as will fully appear in the enſuing 


Diſcourſe. | 


pal Laws of this King- 
dom, which I thus call Leges non Scripte, are 


of avaſt Extent, and indeed include in their 


Generalty all thoſe ſeveral Laws which are 
allowed, as the Rule and Direction of Ju- 
ſtice and Judicial Proceedings, and which 
are applicable to all thoſe various Subjects, 
about which Juftice is converſant. I ſhall, 


for mo Order, and the better to guide 
5 py ; my 
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Kinds, viz. : 


_ Firf, The Common Law, as it is taken 
in its proper and uſual Acceptation. _ 

Secondly, Thoſe particular Laws appli- 
cable to particular Subjects, Matters or 
Courts. | 


I. Touching the former, viz. The Com- 
mon Law in its uſual and proper Accepta- 
tion. This is that Law by which Proceed- 


di Courts of Juſtice are directed and 
cuided, This directs the Courſe of Diſcents 
of Lands, and the Kinds; the Natures, and 
the Extents and Qualifications of Eſtates ; 
therein alſo the Manner, Forms, Ceremo- 
nies and Solemnities of cransferring Eſtates 
from one to another: The Rules of Settling, 
Acquiring, and are. of Properties; 
The Forms, Solemnities and Obligation of 
Contracts; The Rules and Directions for 
the Expoſition of Wills, Deeds and Acts of 
Parliament. The Proceſs, Proceedings, 


25 | 
my Reader, diſtinguiſh them into Two 1 


t. Com- 


mon Law. 


Its Ex- 
tent. 


ings and Determinations in the King's Or- 
ide 


Judgments and Executions of the Kings 


Ordinary Courts of Juſtice; The Limits, 


Bounds and Extents of Courts, and their 


Juriſdictions. The ſeveral Kinds of Temporal 


Offences, and Puniſhments at Common 
Law; and the Manner of the Application 


of the ſeveral Kinds of Puniſhments, and 


infinite more Particulars whieh extend them- 


ſelves as large as the many Exigencies in the 


Diftri- 


26 ThebHiflowof the Ch. 2. 
3 Diftribution of tlie King's Ordinary Juſtice 
requires. e 
And beſides theſe more common and ordi- 
nary Matters to which the Common Law 
extends, it likewiſe includes the Laws ap- 
licable to divers Matters of "oy great 
floment; and tho by reafon of that Ap- 
plication, the ſaid Common Law aſſumes 
divers Denominations, yet they are but 
Its Deno- Branches and Parts of it; like as the ſame 
 minati- „ tho it many times receives a diffe- 
ons. rent Name from the Province, Shire, Iſland 
or Country to which it is contiguous, yet 
theſe are but Parts of the ſame Ocean. 
Thus the Common Law includes, Lex 
nua, as tis applied with certain Rules 
to that great Buſineſs of the King's Prero- 
gatire; ſo tis called Lex Forefe, as it is ap- 
plied under its ſpecial and proper Rules to 
che Buſineſs of Foreſts; ſo it is called Ler 
Mercatoria, 2s it is applied under its proper 
 Rylestro che Buſineſs of Trade and Comerce; 
and many more Inſtances of like Nature 
may be given: Nay, the various and parti- 
cular Cuſtoms of Cities, Towns and Ma- 
nors, ace thus far Parts of the Common Law 
as they are applicable to choſe particular 
Places, which will ap Mar from rheſe Obſer- 


 yarions, wiz. | | 

Its Effed: Ny, The Common Law does determine 
on, partie what of choſe Cuſtoms are good and rea- 

Cuſtoms, Tonable, and what are unreaſonable and 

void. Secondly, The Common Law. gives 

to. thoſe Cuſtoms that ir adjudges reaſon- 

able, the Force and Efficacy of their Obli- 

5 gation. 
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gation. Thirdly, The Common Law de- | 
termines what is that Continuance of Time 
that is ſufficient to make ſuch a Cuſtom. 
Fuurthiy, The Common Law does interpoſe 
and authoritatively decide the Expoſition, 
Limits and Extenſion of ſuch Cuſtoms. 
This Common Law, thou 
Practice and Deciſions of the King's Courts 1 | 
of Juſtice may expound and evidence it, —— 
and be of great Uſe to illuſtrate and ex 
plain it; yet it cagnot be authoritative 7 
altered or changed but by Act of Parlia- 
ment. But of this Common Law, and the 
Reaſon of its Denomination, more at large 
hereafter. | 4 mpenee 3 
Now, „As to thoſe particular Laws adly. Per- 
I before mentioned, which are applicable *iculer | 
to cular Matters, Subjects or Courts: V. 
Theſe make up the ſecond Branch of the 


the Uſage, Notalter- 


Laws of England, which I include under the 


general Term of Leges wow Scripte, and by 
thoſe particular — 1 — the Laws 
Eccleſiaſtical, and the Civil Law, ſo far 
forth as they are admitted in certain Courts, 
and certain Matters allow d to the Deciſion 
of thoſe Courts, whereof hereafter. 

Ic is true, That thoſe Civil and Eccleſiafti- 1. Civil. 
cal Laws are indeed Written Laws; The 2. Eccle- 
Civil Law being contain'd in their Pandects, ſiaſtical. 
and the Inſtitutions of Fufinian, &c. (their 
Imperial Conſtitutions or Codes anſwering 
to our Leges Script, or Statutes.) And the 
Canon or Eccleſiaſtical Laws contained for 
the moſt part in the Canons and Conſtitu- 
tions of Councils and Popes, + in 

| their 
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\ 


their Decretum Gratiani, and the Drecretal 
Epiſtles of Popes, which make up the _ 
* their Corpus Juris Canonici, together wit 

huge Volumes of Councils, and Expoſitions, 
Deciſions, and Tractates of learned Civi- 
lians and Canoniſts, relating to both Laws; 


ſo that it may ſeem at firſt View very im- 
proper to rank theſe under the Branch of 


Why ac- 


counted, 


' Leges nou 


Seripte. 


Lepes non Scripte, or Unwritten Laws. 
Bur have be the following Reaſon rang'd 
theſe Laws among the Unwritten Laws of 


England, wiz. becauſe it is moſt plain, That 


neither the Canon Law nor the Civil Law 
have any Qbligation as Laws within this 
Kingdom, upon any Account that the Popes 


- . or Emperors made thoſe Laws, Canons, Re- 
. ſcripts or Determinations, or becauſe Fu- 


finian compiled their Corpus Furs Civils, 
and by his Edicts confirm'd and publiſh'd 
the ſame as authentical, or becauſe this or 
that Council or Pope -made thoſe or theſe 


Canons or Decrees, or becauſe Gratian, or 
Gregory, or Roniface, or Clement, did as much 


of the Pope 


as in them lie authenticate this or that 
Body of Canons or Conſtitutions ; for the 
King of England does not recognize any 
Foreign Fo , as ſuperior or equal to 
him in this Kingdom, neither do any Laws 
or Emperor, as the) are ſuch, 


bind here: But all the Strength that either 


the Papal or Imperial Laws have obtained 
in this Kingdom, is only becauſe they have 
been received and admitted either by the 
Conſent of Parliament, and fo are part of 
che Statute Laws of the Kingdom, or * 
| Y 
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by immemorial Uſage and Cuſtom in ſome 
particular Caſes and Courts, and no other- 
wiſe, and therefore ſo far as ſuch Laws are 
received and allowed here, ſo far they ob- 


tain, and no further; and / the Authority and 


Force they have here is not founded on, or 
derived from themſelves; for ſo they bind 
no more with us than our Laws bind in 
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Rome or Italy. But their Authority is founded gy, 


merely on their being admitted and recei- by Uſage 
ved by us, which alone gives em their Au- only. 


choritative Eſſence, and qualifies their Obli- 
gation. 5 

And hence it is, That even in thoſe 
Courts where the Uſe of thoſe Laws is in- 
dulged according to that Reception which 
has been allowed em: If they exceed the 
Bounds of that Reception, by extending 
themſelves to other Matters than has been 
allowed 'em; or if choſe Courts proceed ac- 
cording to that Law, when it is controuled 
by che Common Law of the Kingdom: 


And con- 
troul'd by 
the Com. 


mon Law. 


The Common Law does and may prohibit 


and puniſh them; and it will not be a ſuf- 


ficient Anſwer, for them to tell the King's 


Courts, that Fuſtinian or Pope Gregory have 


decreed otherwiſe. For we are not bound 
by their Decrees further, or otherwiſe than 
as the Kingdom here has, as it were, tranſ- 


poſed the ſame into the Common and Mu- 


nicipal Laws of the Realm, either by Ad- 
miſſion of, or by Enacting the ſame, which 
is that alone which can make 'em of any 
Force in England. I need not give Particu- 
lar Inſtances herein; the Truth thereof is 


plain 
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ther than the Statutes of 24 H. 8. 


\ — 
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plain and evident, and we nbed go no fur- 
* 12. 
27 H. 8. c. 19, 20, 21. and the learned Notes 

Salden upon Fita, and the Records there 
cited; nor ſhall I ſpend much Time touch - 


ing the Uſe of:thoſe Laws in the ſeveral 


Comon 


Law. 


Courts of this Kingdom: But will only 
briefly mention ſome few Things concern- 
ing them. 23. 


3 Courts There are Three Courts of Note, wherein 


uſing the the Civil, and in one of them the Canon or 
Civil and 


Eccleſiaſtical Law, has been with certain 
Reſtrictions allowed in this Kingdom, wiz. 
1. The Courts Eccleſiaſtical, of the Biſhops 
and their derivative Officers. 2dly. The Ad- 
miralty Court. 3dly. The Curia Militaru, or 


Court of the Conſtable and Marſhal, or 


t. Eccle- 
ſiaſtical 
Courts. 
2 Kinds. 


Perſons commiſſioned to exerciſe that Ju- 
riſdiction. I ſhall touch a little upon each 
of theſe. e 

Firſt, The Eccleſiaſtical Courts, they are 
of two Kinds, viz. 1ff. Such as are derived 
immediately by the King's Commiſſion; 


ſuch was formerly the Court of High Com- 


miſſion; which tho', without the help of an 
Act of Parliament, it could not in Matters 
of Eccleſiaſtical Cognizance uſe any Tem- 
poral Puniſhment or Cenſure, as Fine, Im- 
priſonment, &c. Yet even by the Common 


Law, the Kings of England, being delivered 


from Papel Uſurpation, might grant a Com- 
miſſion co hear and determine Ecclefiaſtical 
Cauſes and Offences, according to the 
King's Eccleſiaſtical Laws, as Cawdry's 
Caſe, Cook's th Report. 24h. Such as are 

4 - not 
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Thus every Biſhop by his Election and Con- 
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not derived by any immediate Commiſſion 


from the King; but the Laws of England 
Eccleſiaſti- 


have annexed to certain Offices 
cal Juriſdiction, as incident to ſuch Offices : 


firmation, even be Conſecration, had 
Eccleſiaſtical Juriſdiction annex'd to his Of- 
fice, as Fadex Ordinarims within his Dioceſe 1 
and divers Abbots anciently, and mo 
Archdeacons at this Day, by Uſage, have 
had the like Juriſdiction within certain 
Limits and Precincts. | 
But altho' theſe are Fudices Ordinarii, and Thelr Ju- 
have Eccleſiaſtical Juriſdiction annex d to 3 
their Eccleſiaſtical Offices, yet this Juriſ- gur che 
diction Eccleſiaſtical in Foro Exteriori is de- Crown. 
rived from the Crown of England: For 
there is no External Juriſdiction, whether 
Eccleſiaſtical or Civil, within this Realm, 

but what is derived from the Crown : Ir is 

true, both anciently, and at this Day, the 

Proceſs of Eccleſiaſtical Courts runs in the 

Name, and Iſſues under the Seal of the 

Biſhop ; and that Practice ſtands ſo at this 

Day, by Vertue of ſeveral Acts of Parlia- 

ment, too long here to recount. But that 

is no Impediment of their deriving their 
Juriſdiction from the Crown; for till 27 H. 8. 

cap. 24- the Proceſs in Counties Palatine ty 
ran in the Name of the Counts Pala- 
tine, yet no Man ever doubted, but that 
the Palatine Juriſdictions were deriv'd from 
. 1 
Paiüching erance of the Biſhops 
| ——_— trom the Sheriff's Court : = 
. | ene 
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the Charter of King Will. I. and Mr. Selden's 
Notes on Eadmera. = 
Eceleſi- Now the Matters of Eccleſiaſtical Juriſ- 
ſtical Ju- dition are of Two Kinds, Criminal and 
| — Civil. r 
Kinds, The Criminal Proceedings extend to ſuch 
Crimes, as by the Laws of this Kingdom are 
rſt, ** of Eccleſiaſtical Cognizance ; as Hereſie, For. 
mana". nication, Adultery, and ſome others, where- 
in their Proceedings are, Pro Reformatione 
Morum & pro Salute Anime; and the Reaſon 
why they have Conuzance of thoſe and the 
like Offences, and not of others, as Mur- 
ther, Theft, Burglary, &. is not ſo much 
from the Nature of the Offence (for ſurely 
the one is as much a Sin as the other, and 
therefore if their Cognizance were of Of- 
fences quatenus peccata contra Deum, it ſhould 
extend to all Sins whatſoever, it being 
againſt God's Law). But the true Reaſon 
is, becauſe the Law of the Land has in- 
dulged uhto that Juriſdiction the Conu- 
zance of ſome Crimes, and not of others. 
The Civil Cauſes committed to their Cog. 
2d. Civil. nizance, wherein the Proceedings are ad In- 
fantiam Parts, ordinarily. are Matters of 
Tythes, Rights of Inſtitution and Inducti- 
on to Eccleſiaſtical Benefices, Caſes of Ma- 
trimony and Divorces, and Teſtamentary 
Cauſes, and the Incidents thereunto, as In- 
ſimuation or Probation of Teſtaments, Con- 
troverſies touching the ſame, and of Lega- 
cies of Goods and Monies, &c. 
Altho' de Jure Communi the Cognizance 


of Wills and Teſtaments does nog belong 
3 2 to 
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tothe Eccleſiaſtical Court, but to the Tem- 
poral or Civil Juriſdiction; yet 4e Conſuetu- 
dine Angliæ pertinet ad Fudices Eccl. fiaſticos, 
as Eimwood himſelf agrees, Exercit. de Teſta- 
bre, cap. 4. in Gloſſa. So that it is the Cu- 
ſtom or Law of England that gives the Ex- 
tent and Limits of. their external Juriſdi- oy 
RT Cen yy, ET 

The Rule by which they proceed, is the They Uſe 
Canon Law, but not in its full Latitude, che Canon 
and only ſo far as it ſtands uncorrected, ei- Law, 
ther by contrary Acts of Parliament, or the | 
Common Law and Cuſtom of England; for 
there are divers Canons made in ancient 
Times, and Decretals of the Popes that 
never were admitted here in England, and 
1 in relation to T ythes; many 

ings being by our Laws Priviledg d from 

5 » Which' by the Canon Law are 
chirgible, (as Timber, Oar, Coals, & 
withot a Special Cuſtom ſubjecting them 
—_—_—_ ltd e 
Where the Canon Law, or the Srylas. Curie; AndCivil. 
is filenc; tht Citil Law is taken in as 2 Di- 
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- | reQor, eſpecially, in, Points of "Expoſition . 

F _ Herertilnacdlba, taͤuching Wills and 
LF Legacies. EY AT "as >: 
Bur Things that are of Temporal Cogni- Not to 
zance only, cagnot by Charter be dcliver- udge of 
Un o che Kale erg nr Be 2 
udged according to the Rules of rhe Canon 
oP®Eivit Law, which is liad Examen, and % 


. to the Natute of Things of 
dt . And therefore, 
Mic, 818 4-* 72. coram Rege, when the 
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Chancellor of Oxford proceeded according 
to the Rule of the Civil Law in a Caſe o 
Debt, the Judgment was reverſed in B. R. 
wherein the Principal Error aſſigned was, 
becauſe they proceeded per Legem Civilem ubi 
quilibet ligews Domini Regs Regni ſui Angliæ in 
 quibuſcunque placitis & querelis infra boc Re: 
num fats & emergentibas de Fure tractari debet 
per Communem Legem Anglie ; and altho King 
H. 8. 14 Anno Regni ſui, granted to the Uni- 
verſity a liberal Charter to proceed accord- 
Privi- . the Uſe of the Univerſity, viz. By 
ledge of a Courſe much conform'd to the Civil Law ; 
— wig et that Charter had not been ſufficient to 
have warranted ſuch Proceedings without 
the Help of an A& of Parliament; And 
therefore in 13 Eliz. an AR paſſed, where- 
by that Charter was in effect enacted; and 
tis thereby that at this Day they have a 
kind of Civil Law P ure, even in 
Matters that are of themſelves of Common 
Law Cognizance, where either of the Par- 
ties to the Suit are priviledg d. 
Sentence The Coertion or Execution of the Sen- 
enforced. tence in Eccleſiaſtical Courts, is only by 
| Excommunication of the Perſon contuma- 
tious, and upon Signification thereof into 
Chancery, a Writ de Excommunicato capi 
iſſues, whereby the Party is impriſoned till 
Obedience yielded to the Sentence. But 
\ beſides this Coertion, the Sentences. of the 
Eccleſiaſtical Courts touching ſome Mat- 
ters do introduce a real Effect, without 


o 


any other Execution; as a Divorce, a Yinculo 
Matrimonii for the Cauſes of 3 


34 


— — — — 
5 N . 8 3 i 2 as ms 
n 


—— 
wy 2 
— - 


—— 
— Is + 


3 


4 » 4 3 _ 
4 — 7 — hd — — - 4 
= we bag N 
- * 3 | * 248 1 1 
— 2 5c=9 4 tr our; eee l * 0 
. , X NR 5 — — a — a = 
. — 
rr 8 — 3 8 2 Py 
7 N 
* 
= « 
- : - 


Ch. . Tamm Law of England. 


8 or Frigidity, do induce a legal 
iflolutiok of che xd e; ſo a Sentence 
of Deprivation from an Eccleſiaſtical Bene- 
ſice, by Vertus of the very Sentence, 
without any ether Coertion or Execution, 
introduce à full Determination of the Inte- 
reſt of the Perſon deprived. | 
And thus much concerning the Eccleſia- 
tical Courts, and the Uſe of the Canon 
and Civil Law in them, as they are the 
Rule and Direction of Proceedings therein. 
Secondly, The Second Special Juriſdiction dl. The 
wherein the Civil Law is allow'd, at leaſt Admiral 
as a Director or Rule in ſome Caſes, is the Juriſdidti- 
Admiral Court or Juriſdiction. This Juriſ- n. 
diction is derived alſo from the Crown of 
England, either immediately by Commiſſion 
from the King, or mediately, which is ſe- 
veral Ways, either by Commiſſion from the 
Lord High Admiral, whoſe Power and 
Conſtitution is by the King, or by the 
Charters granted to particular Corporations 
bordering upon the Sea, and by Commiſ- 
ſion from them, or by Preſcription, which 
nevertheleſs in Preſumption of Law is de- 
rived at firſt from the Crown by Charter 
not now extant. E 
The Admiral ſuriſdiction is of Two Kinds, Of T wo 
viz. Juriſdictio Voluntaria, which is no other Kinde. 
but the Power of che Lord High Admiral, 
as the King's General at Sea over his Fleets; 
or © wiſhes Contentioſa, which is that Power 
of Juriſdiction which the Judge of the Ad- 
miralty has. in Foro Contentioſo; and what J 
have to ſay is of this _ Juriſdiction. _ 
2 | 3 
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Land beyond t 0 805 tlic“ 90 "Ebecurion 
thereof be in forme Map re upon the 'Hiz 

Sea, as Charter Parties, ot Contracts made 
even pon the High Sex: touchin Things 
that ate not in their own Nature Maritime, 
as a Bond or Contract for the Payment of 
Money; ſo alſo of Damages in Navigable 
Rivers, within the' Bodies of Counties, 
Things done upon the Shore at Low- Water, 
Wreck of the Sea, &c Theſe Things | be- 
long not to the AdmiraPs Juriſdiction: And 
thus the' 8 Law, and the Statutes of 
13 Rich. 2. cap. 1 Ae. 2. cap. 3. confine 
and limit their Juriſa ion to ak Mari- 
time, and ſuch only: as are done upon the 
High Sea. 

This Court i is not * or founded 
upon the Authority of the Civil Law, but 
has both its Power and juriſdicti by the 
Law and Cuſtom of the Realm, in ſuch 
Marters as 1 roper for its Cognizance; 
and this ap their Proceſs, vis, The 

Arreſt of the e Pe ons cf the Defendants as 
well as by Attachment of their Goods ; 115 

2 6 
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cording to the Courſe of the Common 


Civil; Law ha ein this Kingdom, is Military 
the Military We . 


hows and Laws Mari - 
1 many,.0 heir Proceedings 

S ah 71K Which are not in many 

| hings rmable te the Rules of the 

ivil 2 uch are hoſe ancient Laws of 
Oleron, and other Cuſtoms introduced by 
S ene THAT Snlle of „ 


t. 1 

Cle, The Ci chi Law! is LH to hs che 
Rule. of the FoFeegings only ſo far as 
the 29 0 — contradid ed by the Statute 
ff this Kingdom, or by thole,! Maritime 
aws and -ultoms) which in ſome Point 
ve. obtain'd in 1 the Civil 

Tay : But byjthe Sacute; 28 Hen. 8. b. 18. 
all reaſons, Mu urders; Fe Feloniez, done on the 

ish 5 in any Haven, River, Creck, 
Port 250 ces Where che Admirals have, 
or pretend = 6 hve Jurikiaion, are to be 
Ane by, the King's Commiſſion, as 
if the. Offences were) done at, Land, ac- 


mul id Do vn in bem? 
A. 6 Ae ſhall ani the 
Colt Fo 5 and the Uſe o the 


Civil Law therein. 
Thirdly, The Thirs Court, wherein the 3. The 


held before the Con- Court. 
Lat ciently, as the\Fudiciis | 
„or Otherwiſe before 
Le e. of n Juriſ- 


tees 5 Doſes 866. 


ſtable and Mart 
Ord: 8 0 is 
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Its Juriſ. 
dition. 


cap. J. 


limited as follows, ix. 
Firſt, Negatively They are not to med- | 


Negative» 


is relievable by the 


. The Hiſtozy of the Cn. g. 

The Matter of their Juriſdiction is de- 
clared and limited by 
& 13 R. 2. cap. 2. And not only by 
thoſe Statutes, but more by the very Com- 
mon Law is their Juriſdiction declared and 


i 


dle with any Thing determinable by the 


Common Law : And therefore, in as much 


as Matter of Damages, and the Quantity 


and Determination thereof, js of that Conu- 


zance ; the Court of Conſtable and Mar- 


ſhal cannot, even in ſuch Suits as are pro- 
per for their Conuzance, give Damages 


againſt the Party convi before them, 


and at moſt can only order Reparation in 
Point of Honour, as Mendacium ſibi ipſi im- 
Neither can they, as to the Point of 
Reparation, in Honour, hold Plea of any 
ſuch Words er Things, wherein the Party 
urts of the Common 
Wie) 4 bs 
Secondly, Affirmatively: Their Juriſdiction 
extends to Matters of Arms and Matters of 
War, viz. | 


Firſt, As to Matters of Arms (or He- 


0 raldry), the Conſtable and Marſhal had 


the 
reſts, 


Conuzance thereof, wiz. Touchin 
Rights of Coat-Armour, Bearings 


Supporters, Pennons, Oc. And alſo touch- 
ing the Rights of Place and Precedence, in 
Caſes where either Acts of Parliament or 
the King's Patent (he being the — 
0 


the Statutes of 8 R. 2. 
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of Honour) have not already determined it, 
for in ſuch Cafes they have no Power to al- 
ter it. Thoſe Things were anciently al- 
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lowed to the Conuzance of the Conſtable om̃ce ar 
and Marſhal, as having ſome Relation to Co 


_ Milicary Affairs; bur fo reſtrain d, that 


res” were only to determine the Right, 
give Reparation to the Party injured 
in Point of Honour, but not to repair him 
mn Damages... . | 
But, Secondly, As to Matters of War. The 
Conſtable and Marſhal had a double Power, 
—_ | ol Bee 

1. A Minifterial Power, as they were 


nd * 
ſha). : 


Two great ordinary Officers, anciently, in 


'the King's Army ; the Conſtable being in 
Effect the King's General, and the Marſhal 
was imployed in marſhalling the King's 
Army, and keeping the Lift of the Officers 
and Soldiers therein ; and his Certificate 


was the Trial of thoſe whole Attendance 


was requiſite, Vide Littleton, &. 102. 

Again, 2. The Conſtable and Marſhal 
had alſo a Judicial Power, or a Court 
wherein ſeveral Matters were determina- 
ble: As if, Appeals of Death or Murder 
committed beyond the Sea, according to 
the Courſe of the Civil Law. 2dly, The 
Rights of Priſoners taken in War. 3dly, The 
Oftences and Miſcarriages of Soldiers, 
contrary to the Laws and Rules of the Ar- 


my : For always preparatory to an actual C 


War, the Kings of this Realm, by Advice 
of the Conſtable (and Marſhal), were uſed 
to compoſe a Book of Rules and Orders for 
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che 8 Order and Diſcipline of their Offi- 
cers, and Soldiers, together with certain 
Penalties on the Offenders; and this Was 
Of Il called, Aartial L We have extagt in 
W the Black: Book of 75 Admiralty, d elſe- 
. where, ſeveral Exemplars of ſuch. Military 
Lawz, and eſpecially that of the 9th of 
Rich- 1 by the 7 — with the 
U of , Ins. - ke of Lane Laneaſter, and 

others. 
But couching thaBuſineſs of Martial * 


de Lhings are c be obſerved, vix. 


Frſt, That in Truth and Reality it is not 
2 Lau, but fomeching indu/ged LEH 18 
allowed as a Law z the Neceflity « 
. Order,ar d Diſcipline in an * 
is that only which can give thoſe Laws 
OT On Wed enim Nadi, cogit 
4 . | 
. - Secondly, This 8 Law was only to 
extend to Members of the Army, or to 
thoſe of che oppoſite Army, and neyer was 
ſo much indulged as intended to be (exe- 
cuted-or): exerciſed upon others; for others 
who were not liſted under the Army, had 
no Colour of Reaſon to be bound by Mili- 
tary Confticutions, applicable only. — the 
Army; whereof they were not Parts, but 
were to be 7 4K and govern d ac- 
Sum wy to the Laus to which they were 
ſubject, though it were a Time of War 
Töbirdhy, Thatothe Exerciſe of Martial 
| Law, whereby any Perſon ſhould: loſe his 
Life or e or Liberty, may not be 


* 
Per- lt 
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ermicted in Time of Peace, when the 


receive. Juſtice, according to the Laws of 
the Land: This is in Subſtance declared by 
the Petition of Right, 3 Car. 1. .whereby 
ſuch Commiſſions and Martial Law were 
repealed and declared to be contrary to 
Law : And accordingly was that famous 
Cale of Edd Earl of: Kt; who being 
taken at Pomfrer, 15 Ed. a. the King an 
divers Lords proceeded to give Sentence 
of Death againſt him, as in a kind of Mi- 
licary, Court by a Summary Proceeding:; 
t ME which Judgment was afterwards in 1 EA. 3. 
na revers d in Parliament: And the Reaſon of 
. ſchat Reverſal ſerving to the Purpoſe in 
- Hand, I ſhall hare infers it as entered in the 
s I Record, viz. D 2th r 


"2 yy e <=. vv 


my 
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o eo Se dit ionibus, & tempore pacis captors & in 


o Bl quacung; Curia Domini Regis ductas fuerit de 
as modi Seditionibys & alis Felmnius e 
e- per Legem & Conſuetudine Regni arrectani ie bet 
rs & ad Reſponſionem 4dguci, Et inde yer Commu- 


nem. Legem, antequam fuerit Morti adjudicand 
c, Undercup noterium'iſit. Of mn 


feſtum guod totum tempus quo im poſitum fuit en- 
geh quo captas fuir. C. in quo Marti dir 
totum tempus predicum © Cancallama & aliæ 


plac.” Curiæ Domini Regis apertæ fuer in qui bas 
culibet Lex fiebatur ſicut fieri conſus uit, Nec idem 
Dominus Rex unquam tempere illo cum vexills 


4 
* 


ings Courts are open for all Perſons. to 


| ; 7 46540 g t N. ono 
Quad cum quicunq; homo. ligens Domini Regis 


dem Comiti propttr Mela & Facinora feciſſe, ad | 
9: -5,,90J. 


dicarns fuit, fuit fempus Pacu maxime,; Cum per 


explicatss 
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explicats Equitabat, &. And accordingly 
the Judgment was revers'd ; for Martial 
Law, which is rather indulg'd than allowed, 
and that only in Caſes of Neceſſity, in 
Time of open War, is not permitted in 
Time of Peace, when the ordinary Courts 
of Juſtice are open. | 
In this Military Court, Court of Ho- 
nour, or Court Martial, the Civil Law has 
been uſed and allowed in ſuch Things as 
belong to their Juriſdiction ; as the Rule or 
Direction of their Proceedings and Deci- ; 
ſions, ſo far forth as the fame is not con- 
trouled by the Laws of this Kingdom, and 
thoſe Cuftoms and Uſages which have ob- 
taind in England, which even in Matters of 
Honour are in ſome Points derogatory to 
the Civil Law. But this Court been 
long diſuſed upon great Reaſons. 
And thus I have given a brief Proſpect of 
theſe Courts and Matters, wherein the 
Canon and Civil Law has been in ſome 
Meaſure allowed, as the Rule or Direction ¶cleſia 
of Proceedings or Decifions : But although ¶ Matt 
in theſe Courts and Matters the Laws of ¶ fore 
England, upon the Reaſons and Account be. ¶theſe 
fore expreſſed, have admitted the Uſe and 


Rule of the Canon and Civil Law ; yet even the - 

herein alſo, the Common Law of England Court 

Prehemi- has retain'd thoſe Signa Superioritatu, and the under 
2 of Preference and Superintendence in relation the E: 
"Law. to thoſe Courts: Namely, | ind ce 


mon Law 


Anc 


1f. As the Laws and Statutes of the where 


Realm have preſcribed to choſe Courts their 
8 1 Bounds 


Ch. 2. Common Law of England. 


mon Law has the Superintendency over 
thoſe Courts to keep them within the Li- 
mits and Bounds of their ſeveral Juriſdi- 
ions, and to judge and determine whether 
they have exceeded 

in caſe they do exceed their Bounds, 
the Courts at Common Law iſſue their 
Prohibitions to reſtrain them, directed ei- 
ther to * or Party, or both: And 
alſo, in caſe they exceed their Juriſdiction, 
the Officer that executes the Sentence, and 
in ſome Caſes the Judge that gives it, are 
puniſhable in the Courts at Common Law; 


times at the Suit of the Party, and ſome- 
times at the Suit of both, according to the 
to Variety and Circumſtances of the Caſe: 


N 2dly. The Common Law, and the Judges 


of the Courts of Common Law, have the 
of WI Expoſition of ſuch Statutes or Acts of par- 
liament as concern either the Extent of the 


Juriſdiction. of thoſe Courts (whether Ec- 


Matters depending before them; and there- 
of Wore, if thoſe Courts either refuſe to allow 
e. Itheſe Acts of Parliament, or expound them 
nd Win any other Senſe than is truly and 8 
en the Expoſition of them, the King's Gre 

70d Courts of the Common Law (who next 
under the King and his Parliament have 
the Expoſition of thoſe Laws) may prohibit 
ind controul them. | | 


lowed 


Bounds and Limits, ſo the Courts of Com- 


thoſe Bounds, or not ; 


ſometimes at the 575 of the King, ſome- 


cleſiaſtical, Maritime or Military) or the 


And thus much touching thoſe Courts 
wherein the Civil and Canon Laws are al- 
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which, " the'Sulty of He Wie Wins, 
m Ther che Jürildickion e eg, 
thoſe Cotires j 3 wi Crolpn ( | 

lu 


I X beachte la tion Is tt 
the King ay of. 
eben 8 though je Canon 
Siri La bo do reſpectively allowed as tg 
Difedtion (or Rule of Eg Proceedingf 
k et: that is not as If Wee of | hoſe L A 
d:any- orginal Obligation Ny 2 
Aar ras" they | ire the Laws of 'Efnpero 
. "or Geticral | Councils, but 655 U 
Vertue of their Admiſſion” here, which 
2 for thar thoſe Canons or Imperi 
Corti irdtions which rt not been Feceivel | 
hers He not bind; afd'alſo, for chat by ſ 
eral eoncra Cdſtöms and Stiles uſed here 
may df 'thoſe' Civil and Canon Laws 
eonprivuled and deregat es. 
-» Thirdly, That although hoſe Laws ar 
alnired in ſorne Caſes i in thoſe Courts, yi 
they are but Lege Pele e * e; and th 
Common Laws th] have eve 
obtain d and retain'd the Lope ere 
over them, and thoſe Signe Saperiorirats be 
Tore mentioned, for the ©  Hobwdr 'of the 
rg and the Cohn Laws of England, 
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. | Bs "1 . to thar ottier Branch of our 
II,, mon Municipal Law of 
5 9 ks hich has' the Superinten- 
"6 alfthdſe other particular Laws 
aſe in the before-mentioned Courts, and 
is the common Rule for the Adminiſtration 
of common Juſtice,in this great Kingdom; 
of which it has deen W render, an 
there is great Reaſon for it; for it is not 
- a very juſt and excellent” Law in it 

„but it is ſingularly accommodated to 
the Frame of the Engliſh Government, and 
to the Diſpoſition, of the Engliſh Nation, 
and ſuch as by a long Ex ie d and Uſe 
Is as it were incorporated into their very 
emperament, and, in a manner, become 
he Complexion and Conſtitution of che 
Engliſh Commonwealth. 

ch, thatevenas inthe natural Body 
he due Temperament and Conſtitution does 
F Degrees work out thoſe accidental Diſ- 
ales which ſometimes happen, and do re- 
wa the ody to its juſt State and Conſti- 

o When at an Time through the 
Fo D Haar aren or niquities of Men or 
Times, 
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Properties of the Subject; and is the juſt, 


any Time found defe&ive in it, and ſo to 
remove all ſuch Obſtacles as might obſtrud 


Cue bilo of the Ch. 3 


Times, the Peace of the Kingdom, and ter; 


right Order of Government, have received ſom; 
Interruption, the Common Law has waſted vz. 
and wrought out thoſe Diſtempers, and re. ¶ Mac 
duced the Kingdom to its juſt State and In 
Temperament, as our oe (and former) Min th 
Times can eaſily witn Bed oh, 

This Law is that which aſſerts, main- WDete 
tains, and, with all imaginable Care, pro- Min th 
vides for the Safety of che King's 1 4 Per- Mloſe 
ſon, his Crown and Dignity, and all his juſt ¶ that 
Rights, Revenues, Powers, Prerogatives and Mhath 


Government, as the great Foundation (un- Aſſiz 


der God) of the Peace, Happineſs, Ho- 
nour and Juſtice, of this Kingdom ; and 
the Law is alſo, that which declares and 
aſſerts the Rights and Liberties, and the 


known, and common Rule of Juſtice and 
Right, between Man and Man, within this 
Kingdom. | 
And from hence it is, that the Wiſdom 
of the Kings of England, and their great 
Council, the Honourable Houſes of Parlia- 
ment, have always been jealous and vigilant 
for the Reformation of what has been at 


the free Courſe of it, and to ſupport, coun- 
tenance and encourage the Uſe of it, as 
the beſt, ſafeſt and trueſt Rule of Juſtice in 
all Matters, as well Criminal as Civil. 

I ſhould be too Voluminous to give thoſe 
ſeveral Inſtances that occur frequently in 
the Statutes, the Parliament Rolls, and 

| * 


* 


Parliamentary Petitions, touching this Mat- 
ter; and ſhall therefore only inſtance in 
ſome few Particulars in both Kinds, 
viz. Criminal and Civil: And Firſt, in 
Matters Civil. 7 1 
In the Parliament 18 Ed. 1. In a Petition 1. Civil 
in the Lords Houſe, touching Land between Caſes. 
Hugh Lowther and Adam Edingtborp: The 
Detendantalledges, That if the Title ſhould 
in this Manner be proceeded in, he ſhould 
loſe the Benefit of his Warranty ; and alſo, 
that the Plaintiff, if he hath any Right, 
hath his Remedy at Common Law by 
Aſſize of Mortdanceſtor, and therefore de- 
mands Judgment, Si de Libero Tenemento de- 
beat bic yoo brevi Reſpondere ; and the Judg- 
ment of the Lords in Parliament thereupon 
is entered in theſe Words, wiz. Et quia actio 
le predicto Tenemento petendo & etiam ſuum re- 
cuperare, fi quid babere debeat vel poſſit eidem 
Ade per Aſiſam mortis Anteceſſorit competere 
debet nec eſt juri conſonum vel hattenys in Curia 
ita uſitat quod aliquis ſme Lege Communi, & 
Brevi de Cancellaria de libero — ſuo re- 
pondeat & maxime in Caſu ubi Breve de Cancel- 
aria Locum babere poteſt, dictum eft præfato 
Ade quod ſibi perquirat per Breve de Cancellaria, 
fbi viderit Expederire. 5 
Rot. Parl. 13, R. 2. No 10. Adam Chaucer 
preferred his Petition to the King and Lords 
in Parliament, againſt Sir Robert Knolles, to 
de relieved touching a Mortgage, which he 
uppoſed was ſatisfied, and to have Reſtitu- 
ion of his Lands. The Defendant appeared, 
and upon the ſeveral Allegations 3 

| IUCS, 
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 Sublad.thinadgment is thus entered, wit. ET 
& les Allegeances di 7 party 

= doth & Seigneurs du Parlement 

2 Wr Petition — Nurlemeat, 
we le mattier en oe comprixe douit eftre 

16595 . l Commune Ley. . pur cob gord 
— dit Robert irom ext {avs for & qui 


ledit Adam we prendroit riew per 4 wit icy, ein- 
Wc 2 he Commune Ley ſi il 1 eln 
here we or note, the-Words 


23 ae wer gle 1 2 27 R 
Wan 5 1 af 


| "Ber: Pad 5 
being given 


6 Ea olemen 
ad the Bi . Afudgn 


for the ret of Nb, in — 
Common the petitioned the 
LordsinParli chit the Record might 
bo b chat Houſeꝝ and to be r6- 
nen 


cs 


ws 2 Error ais en Bonk 1 
| Ech nul part ailbors, Tab le boyd ave- 
noit or it en Ba = 
WT” let any Man bur look over the Rol 
of Natliament, and the Bundles of Petition 
in Padiament; of the Times of Ed. L EAYII. 
Ed. IIL How. IV. H. V. & H VI. he will find 
Hundreds of Anſwers of Pericions in Pars 
liament concerning» Matters decert 
at- Common Lew, andotſed/wich-Ariſwer 
tao: this, oreche lite Hfas v. Step vac 5 


eie 1 Con. 


\ 

. = | | 1 
„Ichs Common Lan of England. 4g 
ce Ley ; ſequatur ad Commune Legem ; Anſwers 
t Wl Perquirat Breve in Cancellaria ſi fabi wviderit ex. of P eti- 
„ pedire; ne off Petition du Farlement; Mandetur ran _ 
e % Petitia in Cancellarium, vel Cancollario, wel — 4 
1 ici ast de Banco, vel Theſaurario C Baroni= 

WY bar de Scaccariao, and the like. REA 

1 And theſe were not barely upon the Bene 

it tits of the Lords, but were De jure, as 

i; MW appears by thoſe former Judgments given in 
„the Lords Houſe in Parliament; and the 


Reaſon is evident: Firf, Becauſe if ſuch a 
\ WW Courſe of Extraordinary Proceeding ſhould 


6 W the Party ſhould loſe che Benefit of his 
e Appeal by Writ of Error, according as the 
L allows; and that is the Reaſon, why 
even in a Writ of Error, or Petition of Ex- 
ror upon a Judgment in any inferior Court, 


that the Firſt Appeal is thither. 5 d 
Becauſe the Subject would by that Means 
loſe his Trial per Pares, and conſequent 

his Attaint, in caſe of a Miſtake in Point 


entitled by Law. | 

And althongh ſome Peritions of this Na- 
ture have been determined in that Manner, 
yet it has been (generally) when the Excep- 
tion has not been ſtarted, or at leaſt not in- 
ſited upon: And One Ju nt in Parlia- 
ment, that Caſes of that Nature ou 
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Comman Law, is of greater Weight than 
many Caſes to the contrary, wherein the 
ad « ww Queſtion 


12 


be had before the Lords in the firſt Inſtance, 
it cannot go per Saltum into Parliament, till 


it has paſſed the Court of King's-Bench ; for 


of Iſſue or Damages: To both, which he is 


bedetermined according to the Courſe of the 
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greater Weight is to be laid upon the Judg- 


2. Crimi. 


nal Caſes. 


Affirmance of that Law, where the Statutes 


ful Men, or by Proceſs at Common Law. 


Felony, but of other Crimes and Miſde- 


à great Light to this whole Buſineſs, I will 
here ſet down the Petition and the Anſwer 


its Juriſdiction, than upon a Judgment of 


cap. 17. 38 Ed. 3. cap. 9. & 40 Ed. 3. cap. }. 
The Effect of which is, That no Man ſhall 


be impriſoned upon any Suggeſtion, / unleſ; 


Parliament at any Time to come : This 


The biſfow of the Ch. 3. 


Queſtion was not ſtirred : Yea, even tho' 
it ſhould be ſtirred, and the contrary affirm'd 
upon a Debate of the _—_ becauſe 


ment of any Court when it is excluſive of 


the ſame Court in Affirmance of it. 

Now as to Matters Criminal, whether 
Capital or not, they are determinable by the 
Common Law, and not otherwiſe ; and in 


of Magna Charta, cap. 29. 5 Ed. 3. cap. 9. 
25 Ed. 3. cap. 4. 29 Ed. 3. cap. 3. 27 Ed. 


be put our of his Lands or Tenements, or 
it be by Indictment or Preſentment of lau- 


And by the Statute of 1 Hen. 4. cap. 14 
it is enacted, That no Appeals be ſued in 


extends to all Accuſations by particular 
Perſons, and that not only of Treaſon or 


meanors. It is true, the Petition upon 
which that Act was drawn up, begins with 
5 of Felony and Treaſon, but the 
Cloſe thereof, as alſo the King's Anſwer, 
refers as well to Miſdemeanors as Matter 
Capital; and becauſe this Record will give 


verbatim. Vide Rot. Parl. 1 Hen. 4. No 144. 


Item, 
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Item, Supplyont les Commens que deſore en Petition. 
avant nul 2 de Traiſon ne F gt 1 Hen. 4. 
quelconq; ſort accept ou receive en le Parlement Ne 144. 
ains en Vous autres Courts de dans voſtre Realm 
dementiers que en vous dit: Courts purra eftre 
Terminer come ad ote fait & uſe ancienement 
temps de vous noble Progeniteurs ; Et que 
heſciun Perſon qui en temps a venir ſerra accuſe ou 
ch en voſtre Parlement ou en aſcuns des vos 
lit: Courts per les Seigniors & Commens di voſtre 
Realm ou per aſcun Perſon & defence ou Reſponſe a 


9: Wien Accuſement ou Empeachment && ſur ſon Reſponſe 
„ Wtaſenable Record ugement & Tryal come — | 
41 ienement temps ad eſtre fait & uſe per les bones 
Les de voſtre Realm, nient obſtant que les dits 
of; veachements ow Accuſements ſoient 22 per bes 


eigneurs ow Commens de woſtre Relme came que 
le novel en temps de Ric. nadgarius Roy ad e 

ait & uſe a coltrar, a tres grand Mich & 
res grand Malevey; Exemple de voſtre Realm. 


Le Roy woet que de cy en avant toutes tes Ap- Anſwer. 
eles 4 2075 foie deins le Relme ſoient ai | 


I Or terminez, per les bones Leys faits en temps de 
on Nee noble Prageniteurs de noſtre dit Seigneur le 
ich NN, Et que touts les Appeles de choſes Fal hors 


is Realm, ſoient triez & terminez, devant le 
onftable & Marſhal de Angleterre, & gue 

Appele ſoit fait en Parlement deſore en a ſcun 
emps 4 venir. "WES 


This is the Petition and Anſwer. The gtet. 4 
tatute as drawn up hereupon, is general, cop. 14. 
Ind runs thus: Item, Pur pluſicurs grands In- 
denienciei & —_— que pluſicurs fait ont 

2 gaben 


le Realm avant ces beuys ordaiv = A He ue 
| deſore en avant touts Appeles de choſes faits dein 


in Parliament, and there was 
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avenue per colour des pluſieurs A N les faits dein 


le Realm ſoient tries & termines per les bones Ley, 
de le Realm fait, & uſes en temps de tres nob!, 
Progenizeurs dit noſtre Seigneur le Roy; E 
e ils les Appeles de choſes fait: hors du Realn 
termines devant le Conftable & 
I pur les temps efteant ; Et ouſter accord 
afſentus que nulls Appeles ſoient deſore fait 
ſues en Parlement en nul temps avenir. 


64 
dient tries 


Ma 
eff 


Where we may obſerve, That though 
the Petition expreſſes (only) Treaſon and 


Felony, yet the AR is general againſt all 


Appeals in Parliament ; and many Times 
the Purview of an Act is larger than the 
Preamble,or the Petition, and ſo tis here: For 
the Body of the Act — all 17 17 

eaſon for it: 
For the Miſchief, viz. Appeals in Parlia- 
ment in the Time of King Richard II. (a; 


in che Petition is ſet forth) were not only 
of Treaſon and Felony, but of Miſdemea- 
nors alſo, as appears by that great Proceed 


ing, II R. 2. _— divers, by the Lord 
Appellants, an conſequently it was necel- 
fary to have the Remedy as large as che 
Miſchief. And T do not remember that 
after this Statute there were any Appeals 
in Parliament, either for Matters Capital 
or Criminal, at the Suit of any Particular 
Perſon or Perſons, | oy 


k 


Fl 
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It is true, Impeachments by the Houſe of Impeach - 

Commons, fent up to the Houfe of Lords, ½ 4 

were frequent as well after as before chi pez. 

Statute, and that juftly, and wich good 

Reaſon; for that neither the Act nor the 

Petition ever intended to reſtrain them, but 

only to regulate them, viz. That the Par- 

ties might be admitred to their Defeace w 

them, and as neither the Words of the Act 

nor the Practice of Aſter- times extended to 

reſtrain ſuch Impeachments as were made 

by thy Houſe of Commons, ſo neither do 

thole Impeachments and Appeals agree in 

their Nature or Reafon ; for Appeals were 

nothing elſe but Accuſations, either of Ca. 

pital or Criminal Miſdemeanors, made in 

the Lords Houſe by particular Perfons ; but 

an Impeachment is made by the Body of 

the Houſe of Commons, which is equivalent 

to an Inditment pro Corpore Rega, and 

therefore is of another Nature than an Ac- 

cuſation or Appeal, only herein they a. 

gree, viz. Impeachments in Cafes Capital 

againſt Peers of the Realm, have been ever 

tried and determined in the Lords Houſe ; 

but Impeachments againſt a Commoner 

have not been uſual in the Houſe of Lords, 

unleſs preparatory to a Bill, or to direct an 

Indictment in the Courts below: But Im- 

peachments at the Proſecution of the Houſe 

of Commons, for Miſdemeanors as well 

againſt a Commoner as any other, have 

uſually received their Determinations and 

final Judgments in the Houſe of Lords; 

Ik © whereof there have been numerous Prece- | } 
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dents in all Times, both before and ſince 

7 — touching th 
| thus much in general touching the great 
Regard that Parliaments and the Kingdon 
have had, and that moſt juſtly to the Com. 
mon Law, and the great Care they have had 
to preſerve and maintain it, as the Com. 
mon Intereſt and Birthright of the King 
and Kingdom. 1 
Appells- I ſhall now add ſome few Words touch. 
on ofthe ing the Stiles and Appellations of the Com. 
w. mon Law, and the Reaſons of it: Tis cal. 
led ſometimes by Way of Eminence, La 
Terre, as in the Statute of Magna Chart, 
cap. 29. where certainly the Common Lay 
is at leaſt principally intended by thoſe 
Words, aut per Legem Terræ, as appears by the 
Expoſition thereof in ſeveral ſabfequent 
Statutes, and particularly in the Statute 
28 Ed. 3. cap. 3. which is but an Expoſition 
and Declaration of that Statute : Sometime; 
tis called, Lex Angliæ, as in the Statute of 
Merton, 1 - Nolumus Leges Anglia mu 
tare, &. Sometimes tis called, Lex & Ca. 
ſuetudo Regni, as in all Commiſſions of Or 
and Terminer, and in the Statutes of 18 Ed. 1. 
cap. . and De Quo Warranto, and divers others; 
but moſt commonly tis call'd, The Commun 
Law, or, The Common Law of England, a 
in the Statute of Articuli ſuper Chartas, cap. 15. 
in the Statute 25 Ed. 3. cap. 5. and infinite 
more Records and Statutes. : 
Now the Reaſon why tis call'd, Te Con- 
gon Law, or what was the Occaſion 47 
r 
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ES firſt gave that Determination to it, is va- The Re- 
rioully aſſigned, viz. _—_ 
Firſt, Some have thought it to be ſo called“ 
on by Way of Contradiſtinction to thoſe other 
Laws that have obtain'd within this King- 
dom; as, /f. By Way of Contradiſtinction to 
the Statute Law, thus a Writ of Entry ad Com- 
nz munem Legem, is ſo calld in Contradiſtinction 
ee Writs of 1 in Caſu conſimili, and in 
0 Caſu proviſo, which are given by Act of Par- 


liament. 2dly, By Way of Contradiſtinction 
* to particular Cuſtomary Laws: Thus Diſ- 
cents at Common Law, Dower at Com- 

5 mon Law, are in Contradiſtinction to ſuch 


Dowers and Diſcents as are directed by par- 


_ 2 Cuſtoms. And 34h, In Contradi- 
1 ſtinction to the Civil, Canon, Martial and 


Military Laws, which are in ſome particu- 
lar Caſes and Courts admitted, as the Rule 
of their Proceedings. E 
Secondly, Some have conceived, that the 
Reaſon of this Appellation was this, vx. In 


- 


che beginning of the Reign of Edward III. 
before the Conqueſt, commonly called, 
Je Edward the Confeſſor, there were ſeveral Laws, 
* and of ſeveral Natures, which obtain'd in 


ſeveral Parts of this Kingdom, viz. The 
1 Mercian Laws, in the Counties of Glouceſter, 
> WW Worceſter, Hereford, Warwick, Oxon, Cheſter, 
Salop and Stafford. The Daniſh Laws, in'the 
Counties. of York, Derby, Nottingham, Lei- 
ceſter, Lincoln, Northampton, Bedford, Bucksy 
Hartford, Eſſex, Middleſex, Norfolk, Sufſulk, Cam- 
0 bridge and Huntington. The Veſt-Saxon Laws, 
i inthe Counties of Kent, Suſſex, Surrey, Berks, 
— 4 Southamp- 


Carries up the Common Laws, or thoſe ſtiled 


| Leges prims inventæ & conſtitute erant Tempore 


Edgari, Avi ſui, &c. (Vide Hoveden.) And 
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Southampton, Wilts, Somerſet, Dorſet, and De- 
Von, 

This King, to reduce the Kingdom as 
well under one Law, as it then was under | 
one Monarchical Government, extracted | 
out of all thoſe Provincial Laws, one Law | 
to be obſerved through the whole King- | 
dom: Thus Ranalphus Ceftrenſis, cited by] 
Sir Henry Spelman in his Gloſſary, under the 
Title, Lex, ſays, Ex tribes his Legibus Sanitu 
Edvard unam Legem.....&c. And the 
fame in totidem werbs, is affirm'd in his Hi. 
ſtory of the laſt Year of the ſame King El. 
ward. (Vide ibid. plura de hoc.) But Heveden 


the Confeſſor s Laws, much further; for he in 
his Hiſtory of Hemy II. tells us, Quod if 


HONPOPII >tgphanGy Mp m &_ 


poſſibly the Grandfather might be the firſt 
Col edtor 


although there are divers particular 


of them into a Body, and after- 
wards Edward might add to the Compoſition, 
and give it the Denomination of the Com- 
mon Law; but the Original of it cannot in 
Truth be referred to either, but is much — 
more ancient, and is as undiſcoverable as 
the Head of Nile: Of which more at large 


In the following Chapter. . 


Thirdly, Others ſay, and that moſt truly, 


That it is called the Common Law, becauſe 


it is the common Municipal Law or Rule of 


Juftice in this Kingdom : So that Lex Com- 


munis, or Jus Communs, is all one and the 
ſame with Lex Patriæ, or Jus Patrinm; for 
Laws, 
ſome 


ch. 3. Common Lis of England. 
ſome by Cuſtom applied to particular Places, 
and ſome to particular Cauſes ; yet that 
Law which is common to the 3 of 
all Perſons, Things and Cauſes, and has a 
Superintendency Ger thoſe — Laws 
that are admitted in a to particular 
Places or Matters, is Lex Communis Anglie, 
as the Municipal Laws of other Countries 
may be, and are ſometimes call'd, The Com- 
mon Law of that Country; as, Lex Communis 
Norrica, Lex Communus Burgundica, Lex Com- 
munis Lombardica, & c. So that although all 
the former Reaſons have their Share in this 
Appellation, yet the principal Cauſe there- 
of ſeems to be the later: And hence ſome of 


2 calld it Lex Communs, others 


Lex Patrie ; and ſo they were called in their 


Confirmation by King Wi diam I. Whereof 


hereafter. 
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Touching the Original of the Common Law 
eee England. 

ff Kingdom of & "x being a very 

ancient Kingdom, has had many Vi- 

ciflitudes and Changes (eſpecially before the 

coming in of King William I.) under ſeveral 

either Conqueſts or Acceſſions of Foreign 

Nations. For tho' the Britains were, as is 

ſuppoſed, the moſt ancient Inhabitants, yet 

there were mingled with them, or brought 

in upon them, the Romans, the Picts, the 

Saxons,. the Danes, arid laſtly, the Norman,; 

and many of thoſe Foreigners were as it 

were incorporated together, and made one 

Common People and Nation; and hence 

The Dif- ariſes the Difficulty, and indeed Moral Im- 

ficulty of poſſibility, of G 


1 ving any, ſatisfactory or ſo 
- 3 much as probable Conjecture, touching the 
Original Original of our Laws, for the following 

ä ons, Viz. | 
Firſt, From the Nature of Laws themſelves 

in general, which being to be accommodated 
to the Conditions, Exigencies and Conve- 
niencies of the People, for or by whom 
they are appointed, as thoſe Exigencies 
and Conveniencies do inſenſibly grow upon 
the People, ſo many times there grows in- 
ſenſibly a Variation of Laws, eſpecially in 
a long tract of Time; and hence it is, that 
tho for the Purpoſe in ſome particular Part 


of 
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of the Common Law of England, we' may 
eaſily ſay, That the Common Law, as it is 
now taken, is otherwiſe than it was in that 
reticular Part or Point in the Time of 
Hen. II. when Glanville wrote, or than it was 
in the Time of Hen. III. when Bradlon wrote, 
yet it is not poſſible to aſſign the certain 
Time when the Change began; nor have we 
all the Monuments or Memorials, either of 
Acts of Parliament, or of Judicial Reſolu- 
tions, which might induce or occaſion ſuch 
Alterations; for we have no authentick 
Records of any Acts of Parliament before 
9 H. z. and thoſe we have of that King's 
Time, are but few. Nor have we any Re- 
ports of Judicial Deciſions in any conſtant 
Series of Time before the Reign of Edw. I. 
tho' we have the Plea Rolls a the Times of 
Hen. III. and King John, in ſome remarkable 
Order. So that Uſe and Cuſtom, and Ju- 
dicial Deciſions and Reſolutions, and Acts 
of Parliament, tho not now extant, might 
introduce ſome New I. aws, and alter ſome 
Old, which we now take to be the very 
Common Law it ſelf, tho' the Times and 
« | preciſe Periods of ſuch Alterations are not 
d cxplicicely or clearly known : But tho thoſe 
particular Variations and Acceſſions have 


S happened in the Laws, yet they being onl 

= rtial and ſucceſſive, we may with jult 
5 eaſon ſay, They are the ſame Engliſh Laws 
n. now, that they were 600 Years ſince in the 
= mw” As the Argonauts Ship was the 
at fame when it returned home, as it was when 
art it went out, tho in that long Voyage it had 


of 1 Wes 
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ſucceſſive Amendments, and ſcarce came 
back with any of its former Materials; and 
as Titim is the ſame Man he was 40 Years 
ſince, tho Phyſitians tell us, that in a Tract 
of 7 Years, the Body has ſcarce any of the 
ſame Material Subſtance it had before. 

Secondly, The 2d Difficylty in the Search 
of the Antiquity of Laws and their Origi- 
nal, is in relation to that People unto whom 
the Laws are applied, which in the Caſe of 
gland, will render many Obſervables, to 
to ſhew it hard to be traced. For, 

3 Ie is an ancient Kingdom, and in 
ſuch Caſes, tho' the People and Govern- 
ment had continued the ſame ab Qrigine, (as 
they ſay the Chineſes did, till che late In- 
curſion of the Tartart) without the Mixture 
of other People, or Laws; yet it were an 
impoſſible Thing to give any certain Ac- 
count of the Original of the Laws of fuch 
a People, unleſs we had as certain Monu- 
ments thereof as the Fews had of theirs, 
by the Hand of Moſes, and that upon the 
followin 4 vix. 

Firf, We Have not any clear and certain 
Monuments of the Original Foundation of 
the Exgliſb Kingdom or State, when, and 
by whom, and how it came to be planted, 
That which we have concerning it, is un- 
certain and traditional; and ſince we cannot 
ow the Original of the planting of this 
ingdom, we cannot certainly know the 
Original of the Laws thereof, which may 
be well preſurp'd ro be very near as ancient 
as the Kingdom it ſelf. Again, 2dh, * 

| IF | ra- 
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Tradition might be a competent Diſcoverer 
of the Original of a Kingdom or State, I 
mean Oral Tradition, yet fuch a Tradition 
were incompetent without written Monu- 
ments to derive to us, at ſo long a Diſtance, 
the Original Laws and Conſtitutions of thę 
Kingdom, becauſe they are of a complex 
Nature, and therefore not orally traducible 
to ſo great a Diſtance of Ages, unleſs we 
had the Original or Authentick Tranſcript 
of thoſe Laws, as the People the Fews had + 
of their Law, or. as the Romans had of their | 
Laws of the Twelve Tables engraven in 
Braſs. But yet further, 34h, It is very evident 
to every Day's Experience, that Laws, the 
further they go from their original Inſtitu- 
tion, grow the larger, and the more nu- 
merous : In the firſt Coalition of a People, 
their Proſpe& is not greats they provide 
Laws for their preſent Exigence and Con- 
venience : But in Proceſs of Time, poſſibl 
their firſt Laws are changed, altered or anti- 
quated, as ſome of the Laws of the Twelve 
Tables among the Romans were: But what- 
n WW ſoever be done touching their Old Laws, 
of WW there muſt of Neceſſity be a Proviſion of 
New, and other Laws ſucceſively, anſwerin 
d. to the Multitude of ſucceſſive Exigencies — 
- WW Emergencies, that in 1 Tract of Time 
ot will offer themſelves; ſo that if a Man could 
us at this Day have the Proſpects of all the 
ne Laws of the Britains before any Invaſion 
ay I upon them, it would yet be impoſſible to 
ſay, which of them were New, and which 
were Oli, and the ſeygral Seaſons and Far | 
| rio 
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riods of Time wherein every Law took its 
Riſe and Orighal, eſpecially ſince it ap- 


| pears, that in thoſe elder Times, the Bri- 


tains were not reduc'd to that civiliz'd 
Eſtate, as to keep the Annals and Memo- 
nals of their Laws and Government, as the 
Romans and other civiliz'd Parts of the 


World have done. 


It is true, when the Conqueſt of a Coun- 


try appears, we can tell when the Laws of 
conquering People came to be given to 
the Conquered. Thus we can tell, that in 


the Time of Hen. II. when the Conqueſt of 
Ireland had obtain'd a good Progreſs, and in 
che Time of K. Jobn, when it was complea- 
ted, the Engliſh Laws were ſettled in Ireland : 


But if we were upon this Inquiry, what 


were the Origipal of thoſe Engliſh Laws that 
were thus ſettled there; we are ſtill under 


the ſame Queſt and Difficulty that we 


are now, viz. What is the Original of the 
Engliſh Laws. For they that begin New Colo- 
nies, Platitations and Conqueſts ; if they 
ſettle New Laws, and which the Places had 
not before, yet for the moſt part (I don't 
ſay altogether) they are the Old Laws which 
obtain'd in thoſe Countries from whence 
the Conquerors or Planters came. 
Secondly, The 24 Difficulty of the Diſco- 
very of the Original of the Engliſh Laws ; 
this, That this Kingdom has had many and 
reat Viciſſitudes of People that inhabited 
it, and that in their ſeveral Times prevail'd 


and obtain'd a great Hand in the Govyetn- 


ment of this Kingdom, whereby it came to 
3 | paſs; 
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paſs, that there aroſe a great Mixture and Va- 

riety of Laws: In ſome Places the Laws of 

the Saxons, in ſome Places the Laws of the 
Danes, in ſome Places the Laws ofthe ancient 
Britons, in ſome Places the Laws of the Merei- 

ans, and in ſome Places, or among ſome Peo- 
ple(perhaps)che Laws of the Normans: For al- 
cho',as I ſhall ſhew hereafter, the Normans ne- 

ver obtain d this Kit dom by ſuch a Right of 
Conqueſt, as did or might alter the Eſtabliſh- 

ed Laws of the Kingdom, yet conſidering that 

K. William I. brought with him a great Multi- 
tude of that Nation, and many Perſons of 
great Power and Eminence, which were 
planted generally over this Kingdom, eſpe- 
cially in the Poſſeſſions of ſuch as had op- 
pos d his coming in, it muſt needs be * 
pos d, that thoſe Occurrences might eaſily 

have a great Influence upon the Laws of 
this Kingdom, and ſecretly and inſenſibly 
iatroduce New Laws, Cuſtoms and Uſages; 
ſo chat altho' the Body and Groſs of the Law 
- IE might continue the ſame, and fo continue the 


1 j 
1 
a 
[| 
| 
| 
| | 
Ty l 


ancient Denomination that it firſt had, yet 
ic muſt needs receive divers Acceſſions from 
© che Laws of thoſe People that were thus in- 
1 I eermingled with the ancient Britains or Sa. 
- xons, as the Rivers of Severn, Thames, Trent, 
&c. tho' they continue the ſame Denomi- 
nation which their firſt Stream had, yet 
4 have the Acceſſion of divers other Streams 
added to them in the Tracts of their Paſ- 
d ſage which enlarge and augment them. 
d And hence grew ae ben Donemine 
tions of the Saxon, Mercian, and Dgniſh Laws, 
| our 


* 


as to ſay, This is à piece of the Daniſb, this 


Law: Neicher was it 


them, but they became Laws, and binding 
in this Kingom, by Vertue only of their 


© fame King. Again, The Intercourſe and 
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out of which (as before is ſhewn) the Con- 
feflor extracted his Body of the Common 
Law, and therefore among all thoſe various 
Ingredients and Mixcures of Laws, it is al- 
moſt an impoſlible Piece of Chymiſtry to 
reduce every Coput Legs to its true Original 


of the 


| r indeed is it much 
Material, which of theſe is their Original; 
for tis very plain, the Strength and Obli- 
gation, and the formal Nature of a Law, 

not upon Accounts that the Danes, or the 
Saxons, or the Normans, brought it in with i 


mam, or this —_ Saxon Of Britiſh 
1 


being received and approved here. 
- Thirdh,-A Third Difficulty ariſes from 
thoſe accidencal Emergencies that happened, 
eicher in the Alteration of Laws, or commu- 
nicating or conveying of them to this 
Kingdom : For firſt, the Subdivifion of the 
Kingdom inco ſmall Kingdoms under the 
pr ren did moſt neceffarily introduce 
a Variation of Laws, becauſe the ſeveral 
Parts of the Kingdom were not under one 
common Standard, and ſo it will ſoon be 
in any Kingdoms that are cantonized, and 
not under one common Method of Diſper- 
facion of Laws, tho' under one and the 


Traffick wich other Nations, as it grew 
more or greater, did rodents make 2 
Communication and Tranſmigration of 
Laws from us to them, and from them to us. 


1 A gain, 


ch. . Common Lats of England. 


Again, The growth of Chriſtianity in this 
Kingdom, and the Reception of Learned 
Men from other Parts, eſpecially from Rome, 
and the Credit that they obtained here, 
might reaſonably introduce ſome New 


ones that ſeem'd leſs conſiſtent with the 


only ſome of the Judicial Laws of the Fews, 


s  . . 7 88 


ing upon, or derived from the Canon or 
Civil Laws, as may be ſeen in thoſe Laws 
of the ancient Kings, Ina, Alphred, Canu- 
na, Cc. collected by Mr. Lambard. | 

Having thus far premiſed, it ſeems, upon 


*z— ON „ 


ble Buſineſs to carry up the Engliſh Laws to 
their ſeveral Springs and Heads, and to find 
out their firſt Original; neither would it 
be of any Moment or Uſe if it were done: 
For whenever the Laws of England, or the ſe. 
veral Capita thereof began,or from whence or 
whomſoever derived, or what Laws of other 
Countries contributed to the Matter of our 


ariſes not from their Matter, but from their 
Admiſſion and Reception, and Authoriza- 


convenient and uſeful for the Kingdom, 
were never the worſe, tho' they were de- 
ſumed' and taken from the Laws of other 
Countries, ſo as they had their Stamp of 
Obligation and Authority from the Re- 
ception and Approbation of this Kingdom 
by Vertue of the — Law, of which 


SKS N 2 L888 A EO ao 


E 


Laws, and antiquate or abrogate ſome Old 
Chriſtian Docttines, and by this Means, not 


but alſo ſome Points relating to, or border- 


the whole Matter, an endleſs and inſupera- 


Laws; yet moſt certainly their Obligation 


tion in this Kingdom; and thoſe Laws, if 


this 
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this Kingdom has been always jealous, eſpe- 


_ cially in relation to the Canon, Civil, 


Three 
Conſtitu- 
ents of the 
Common 
Law. 


and Norman Law, for the Reaſons hereafter 


ſhewn. 


Paſſing therefore from this unſearchable 
Inquiry, I ſhall deſcend to that which gives 
the Authority, viz. The formal Conſti. 
tuents, as I may call them, of the Common 
Law, and they ſeem to be principally, i 


not only, thoſe three, viz. 1, The Com. 


mon Ulage, or Cuſtom, and Practice of this 


Kingdom, in ſuch Parts thereof as lie in 
Uſage or Cuſtom. 24h, The Authority 
of Parliament, introducing ſuch Laws; 
and, 3dly, The Judicial Deciſions of Court; 
of Juſtice, conſonant to one another in the 


Series and Succeſſions of Time. 


1. As to the firſt of theſe, Ulage and 
Cuſtom generally received, do Obtinere vin 
Legs, and is that which gives Power ſome- 
times to the Canon Law, as in the Ec- 


cleſiaſtical Courts; ſometimes to the Civil 


Law, as in the Admiralty Courts; and again, 


controules both, when they croſs other 


Cuſtoms that are generally received in the 
Kingdom. This is that which directs Diſ- 
cents, has ſettled ſome ancient Ceremonies 
and Solemnities in Conveyances, Will 
and Deeds, and in many more Particu- 
lars. And if it be inquiced, What is the 
Evidence of this Cuſtom, or wherein it 
conſiſts, or is to be found? I anſwer, It i 


not ſimply an unwritten Cuſtom, nor barely 


Orally decived down from one Age to ano- 
ther; but it is a Cuſtom that is derived 


down lf 
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down in 2 ＋ me ry from A ge 

to Age, eſpecially ſince the beginning of 
ET 0 hoſe Wiſdom the Laws of Eng- 
land owe almoſt as much as the Laws of 
Rome to Fuſtini ag. 

2. Ads of Parliament. And here it muſt 25. Sti- 
not be wonder'd at, that I make Acts of tes. 
Parliament one of the Authoritative Con- 
Nituents of the Common Law, tho I had 
before contradiſtinguiſhed the one from the — 
other; for we are to know, that altho' the 5 
Original or Authentick Tranſcripts of 
Acts of Parliament are not before the Time 
of Hen. III. and many that were in his 
Time are periſh'd and loft; yet certainly 
ſuch there were, and many of thoſe Things 
that we now take for Common Law, were 
undoubtedly Acts of Parliament, tho' now 
not to be found of Record. And if in the 
- next Age, the Statutes made in the Time 
of Hen. III. and Edw. I. were loft, yet even 
thoſe would paſs for Parts of the Common 
Law, and indeed, by long Uſage, and the 
he __ Reſolutions grounded upon them, and 
by their great Antiquity, they ſeem even 
already to be incorporated with the very 
Common Law; and that this is ſo, may ap- 
3 pear, tho' not by Records, for we have none 
0 ancient, yet by an authentical and un- 

queſtionable Hiſtory, wherein a Man may, 
without much Difficulty, find, That many 
of thoſe Capitula Legum that are now uſed 
and taken for Common Law, were Things 
enacted in Parliattients or Great Councils 
under William I: and His 1 — 
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of Evgland, as may be made appear hereafter. 

But —— thoſe Lend Foes, and Laws be- 

ing made before Time of Memory, do { 

now obtain, and are taken as part of the 5 
Common Law, and Immemorial Cuſtoms | + ; 

of the Kingdom: And ſo they ought now 85 
0 


to be eſteem d, tho in their firſt Original 
they were Acts of Parliament. 1 

349. Ju- ., Judicial Deciſions. It is true, the 1 
Decin. Deciſions of Courts of Juſtice, tho by Ver- Re 
ons. tue of the Law of this Realm they do bind, 
as a Law between the Parties thereto, as 
to the 2 15 Caſe in Queſtion, till re- 
vers d by Error or Attaint, yet they do 
not make a Law properly ſo called, (for that 
only the King and Parliament can do); yet 
ey havera great Weight and Authority in 
in Expounding, Declaring, and Publiſhing 
what the Law of thisKindom is, eſpecially 
When ſuch Deciſions hold a Confonancy 
and Congraity with Reſolutions and De- 
ciſions of former Times; and tho ſuch De- 
ciſions are leſs than a Law, yet they are a 
greater Evidence thereof, than the Opinion 
of any private Perſons, as ſuch, whatſo- 

ever. "as ©. eee | 
1%, Becauſe the Perſons who pronounce 
thoſe Deciſions, are Men choſen by the 
King for that Employment, as being of 
greater Learning, Knowledge, and Exp 
Tience in the Laws than others. 24%, Be- 
cauſe they are upon their Oaths to judge 
according to the Laws of the Kingdom. 
340 Becauſe they have the beſt Helps to 
orm their Judgments. ee 
3 | they 
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They we r ſuch as have their 
ſingly ws and 3; hay ſtoms of 
oo Kin 40 pt * Who thall ſucces * 
om to the 2 what is the ( 
requiſite for paſſing a Freehold, what 
and how much "(hat the he Wits have 
for her Dower ? Aud 4 0 150 Fe 
wherein the ancient and ED. is 1 ok 
the Kindom give an expreſs Deciſion, and 
the Judge ſeems only the Inſtrument to or 
nounce'1t : And in theſe Things, the 
or Cuſtom of the Realm is the on Rule 
and Meaſure to judge by, and in reference 
to thoſe Matters, the Deciſions of Courts 
are the Conſervatories and Evidences of 
choſe Los. 
Secondly, Or they are ſuch Deciſions, as 
by way of Deduction and Nation upon 
thoſe Laws are framed or deduced: as for 
the Purpoſe, Whether of an Eſtate thus or 
thus limited, the Wife ſhall be endowed ? 
Whether if thus or thus limited, the Heir 
may be barr'd? And infinite more of the 
like complicated Queſtions. And herein the 
Rule of Deciſion is, Firſt, the Common 1 
Law and Cuſtom of = Realm, which is 1 
Fx = = 
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then the Reaſon of the Thing 
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the great Subſtratum that is to be maintain d; 
and then Authorities or Deciſions of former 
Times in the ſame or the like . and 
1¹ 2 

Thirdly, Or they are ſuch as ſeem to have 


go other Guide but the common Reaſon of 
the Thing 


unleſs the ſame Point has, been 
formerly decided, as in the Expoſition . of 
the Intention of Clauſes in Deeds, Wills, 
Covenants, &. where the very Senſe of the 


Words, and their Poſitions and Relati 

give a rational Account of the Meaning d 
the Parties, and in ſuch Caſes the Judge 
does much better herein, than what a bare 
grave Grammarian or Logician, or other 
prudent Man could do; for in many Caſes 
there have been former. Reſolutions, either 


in Point, or agreeing in Reaſon or Ana- 
logy with the Caſe in Queſtion; or per- 


haps alſo, the Clauſe to be expounded is 
mingled with ſome Terms or Clauſes that 
require the Knowledge of the Law to help 
out with the Conſtruction or Expoſition: 
Both which do often happen in the ſame 
Caſe, and therefore it requires the Know- 
ledge of the Law to render and expound 
ſuch Clauſes and Sentences; and doubtleſs a 
good Common Lawyer is the beſt Expoſitor 


of ſuch Clauſes, &. Vide Plowden, 122, to 


130, 140, Ce. 
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CHAP. v. 


How the Common Lam of England ſtood 
| at and for ſome Time after the coming 
in of King William I. 


TE is the Honour and Safety, and therefore Two 
the juſt Deſire of Kingdoms that recog- Qualifica - 
nize no Superior but God, that their Laws fron? 1 
have thoſe two Qualifications, viz. 1ſt. That — 
they be not dependent upon any Foreign % s 
Power; for a Dependency in Laws dero- 
tes from the Honour and Integrity of the 
Kingdom, and from the Power and Sove- 
reignty of the Prince thereof. Secondly, That 
they taſte not of Bondage or Servitude; for 
that derogates from the Dignity of the 
Kingdom, and from the Liberties of che 
People thereof. | | 
e In relation to the former Conſideration, 
the Kings of this Realm, and their great 
Councils, have always been jealous and 
careful, that they admitted not any Foreign 
ſ Power, (eſpecially ſuch as pretended Au- 
0 chority to impoſe Laws upon other free 
Kingdoms or States) nor to countenance 
the Admiſſion of ſuch Laws here as were de- 
rived from ſuch a Power. 
Rome, as well Ancient as Modern, pre- 
tended a kind of Univerſal Power and 
. Intereſt ; the former by their Victories, 
| 7. which 
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always very jealous of 


Neither 
Canon 
nor Civil 
Law the 
Rule of 
Juſtice 


here. 


The vibe of the Cb 3 


which were large, and extended even to 
Britain it felf ; and the later upon the Pre- 
rence of being Univerſal Biſhop or Vicar- 
General in all Matters EBecleſiaſtical; fo 


that upon Pretence of the former, the Civil 


Law, and upon Pretence of the later, the 
Canon Law was introduc'd, or pretended 
to ſome kind of Right in the Texxitories of 
ſome abſolute Princes, and among others 
here in England: But this Kingdom has been 
iving too much 
Countenance to either of thoſe Laws, and 
has always ſhewn a juſt Indignation and Re- 
ſentment againſt any Encroachments of this 
Kind, either by the one Law or the other. 


It it true, as before is ſhewn, that in the 


Admiralty and Military Courts, the Civil 


Law has been admitted, and in the Eceleſia- 


ſtical Courts, the Canon Law has been in 
ſome Particulars admitted. But ſtill they 
carry ſuch Marks and Evidences about 
them, whereby it may be known that they 
bind not, nor have the Authority of Laws 
from themſelves, bur from the authoritative 
Admiſſion of this Kingdom. | | 

And, as thus the Kingdom, for the Rea- 
ſons before given, never admitted the Civil 
or the Canon Law to be the Rule of the 
Adminiftration of Common Juſtice in this 


Kingdom; fo neither has it endured any 


Laws to be impoſed upon the People by 
any Right of Conqueſt, as being unſuita- 
ble to the Honour or Liberty of the Ergliſ 
Kingdom, to recognize their Laws as given 
them at the Will and Pleaſure of a Con- 

2 . queror. 
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clared, that he claimed not as a Conqueror, 
but as a Suceeſſor, only he reſerved to him- 


ſelf che Liberty of extending a Pretence 
of Conqueſt againſt the Scroops that were 
Slam ifi Battle againſt him; which yet he 
durſt not reſt upon without a Confirmation 
in Parliament. Vide Rot. Parl. 1 H. 4. No 56. 
& Pars 2. 1b. No 17. . * 
And upon the like Reaſon it was, That wa 
King William I. tho' he be called the Con- . 
queror, and his attaining the Crown here, 
is often in Hiſtory, and in fome Records, 
called, Conqueſtas Angliæ; yet in Truth it 
was not ſuch a Conqueſt as did, or could, 
ef the Dees of — e or im 

ws upon the People, per Modum Congue 
, or Jure Belli: And Ae to ahve a . 
that falſe Imputation upon our Laws, as if 
they were the Fruit or Effect of a Conqueſt, 
or carried in them the Badge of Servitude 
to the Will of the Conqueror, which Notion 
ſome ignorant and prejudiced Perſons have 
entertain'd ; I ſhall rip up, and lay open 
cis whole Buſineſs from the Bottom, and 
to that End enquire into the following Par- 

ticulars, wiz. TINO | 


| 7. Of the Thing called Conqueſt, what 
it is, when attained, and the Rights there- 


1 6 N | 
2. Of 
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2. Of the ſeveral Kinds of Conqueſt, and 
their Effects, as to the Alteration of Laws 
* by the Victor. cer 
3. How the Engliſh Laws ſtood at the 
Entry of King Wil:am the Firſt, = 
4. By what Title he entred, and whe- 
ther by ſuch a Right of Conqueſt as did, or 
could, alter the Engliſh Laws. 5 
5. Whether De Fafo there was any Alte- 
ration of the ſaid Laws, and by what Means 
after his coming 1n. ICED 


Conqueſt, Frſ, Touching the firſt of theſe, wiz. 
bat it is. Conqueſt, what it is, when attain d, and the 
Rights thereof. It is true, That it ſeems 
to be admitted as a kind of Law among all 
Nations, That in caſe of a Solemn War 
berween Supream Princes, the Conqueror 
| acquires a Right of Dominion, as well as a 
Property over the Things and Perſons that 
are fully conquered; and the Reaſons aſ- 
| ſigned are Principally theſe, wiz. | 
rf Becauſe both Parties have appealed 
to the higheſt Tribunal that can be, wiz. 
The Trial by War, wherein the great Judge 
and Sovereign of the World, The Lord of 
Hoſts, ſeems in a more eſpecial manner than 
in ather Caſes to decide the Controverſy. 
2dly, Becauſe unleſs this ſhould be a final 
Deciſion, Mankind would be deſtroy'd by 
endleſs Broils, Wars and Contentions; there- 
fore, for the Preſervation of Mankind, this 
great Deciſion ought to be final, and the 
Conquer d ought to acquieſce init. 34h, Be- 
cauſe if this ſhould not be admitred, and 
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be by, as it were, the tacite Conſent of Man- 


would not be any Security or Peace under 
any Government: For by the various Re- 
— of Dominion acquired by this 


Succeſſions of Kingdoms and States preſer- 
ved. What was once the Romans, was be- 
fore that the Grecians, and before them 
the Perſians, and before the Perfians the 
Aſſrians ; and if this juſt Victory were not 
allowed to be a firm Acqueſt of Dominion, 
the preſent Poſſeſſors would be ſtill obnoxt- 
ous to the Claim of the former Proprietors, 
and ſo they would be in a reſtleſs State of 
Doubts, Difficulties and Changes upon the 
Pretenſion of former Claims: Therefore, to 
cut off this Inſtability and Unſettledneſs in 


Dominion and Property, it would ſeem 


that the common Conſent of all Nations 
pas tacitely ſubmitted, that Acquiſition by 

ight of Conqueſt, in a Solemn War be- 
tween Perſons not Subjects of each other 
by Bonds of Allegiance or Fidelity, ſhould 
be allowed as one of the lawful Titles of 
acquiring Dominion over the Perſons , 
Places and Things ſo conquer'd. - 


But whatever be the real Truth or Juſtice 
of this Poſition, yet we are much at a Loſs, 


touching the Thing in Hypotbeſi, viz. Whe- 
ther this be the Effect of every Kind of 
Conqueſt ? Whether the War be Juſt or 
Unjuſt 2 What are the Requiſites to the 
Conſtituting of a juſt War? Who are the 
Perſons that may acquire ? And what 5 

7 the 


kind accounted a lawful Acquiſition, there 


eans, have been, and are to this Day the 
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the Solemnities requiſite for that At 


total Deletion of every Per 


next Age regain their Liberty? Or if they 


- The Hiſlop of bös Cu. x; 
ſt? 
But above all, the greateſt Difficuſty is, 
when there ſhall be ſaid, Such a Victory as 
acquires this Right? Indeed, if there be a 
P Cou — he Yo ot 
ing Party or Country, then the 
np — becauſe 4 remains to 
it in queſtion. But ſuppoſe they are beaten 
in one Battle, _ they not rally again? 
Or if the greater Part be ſubdued, may not 
the leſſer keep their Ground? Or if they do 
nor at the preſent, may they not in the 


be quiet for a Time, may they not, as the 


have Opportunity, renew their Pretenſions? 


And-altho' the Victor, by his Power, be able 
to quell and ſuppreſs them, yet he is be- 
holding to his Sword for it, and the Right 
that he by his Victory before, would 
not be ſufficient without a Power and Force 
to eſtabliſh and ſecure him againſt new 
Troubles. And on the other Side, if thoſe 
few ſubdu'd' Perſons” can by Foree regain 
what they once had a Pretence to, a for- 
mer Victory will be but a weak Defence; 
and if it would, they would have the like 
Pretence to a Claim of Acqueſt by Victory 
over him, as he had over the. 
It feem therefore a difficult Thing to 
determine in what indiviſible Moment this 
Victory is ſo compleat, that Jure Belli the 
Acqueſt of Dominion is fully gotten, and 
therefore Victors uſe to ſecure themſelves 
againſt Diſputes of that Kind, and as it 
were to-under-pin their Acqueſt Jure * 
that 
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that they might not be loſt by the ſame 
Means, whereby they were gained by the 
Continuation of External Forces of Standing- 
Armies, Caſtles, Gariſons, Munitions, and 
other Acts of Power and Force, ſo as there - 
by to over-bear and prevent an ordinary 
Poſſibility of the Prevailing of the con- 

uered or ſubdued People, againſt the 

onqueror or Victor. He that lays the 
Weight of his Title upon Victory or Con- 
=F rarely reſts in it as a compleat Con- 
queſt, till he has added to it ſomewhat of 
Conſent or Faith of the Conquered, ſub- 
mitting voluntarily to him, and then, and 
not till then, he thinks his Ticle ſecure, and 
his Conqueſt compleat: And indeed, he has 
no Reaſon to think his Title can be other- 
wiſe ſecure; for where the Title is meerly 
Force or Power, his Title will fail, if the 
Conquered can with like Force or Power 
overmatch his, and ſo regain their former 
Intereſt or Dominion. Fe 

Now this Conſent isof Two Kinds, either conſent. 
Expreſs'd, or Imply'd. An Expreſs Conſent 1. Expreſ- 
is, when after a Victory the Party con- fed. 
quered do expreſly ſubmit themſelves to the 
Victors, either ſimply or abſolutely, by De- 
dition, yielding themſelves, giving him 
their Faith and their Allegiance; or elſe 
under certain Pacts, Conventions, Agree- 
ments, or Capitulations, as when the ſub- 
dued Party, either hy themſelves, or by 
Subſticutes, or Delegates by them choſen, 
do yield their Faith and their Allegiance to 
the Victor upon certain Pats or Agree» 

| - 1 ments 
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ments between them; as for holding or 


continuing their Religion, their Laws, their 
Form of Civil Adminiſtration, &c. 

And thus, tho' Force were perhaps the 
Occaſion of this Conſent, yet in truth tis 
Conſent only that is the true proximate 


and fix d Foundation of the Victor's Right; 


which now no longer reſts barely upon er 


ternal Force, but upon the expreſs Conſent 


and Pact of the ſubdu'd People, and con 


ſequently this Pact or Convention is that 


which is to be the immediate Foundation of 
that Dominion; and upon a diligent Ob- 
ſervation of moſt Acqueſts gotten by Con- 
5 or ſo called, we ſhall find this to be 
the Concluſion of almoſt all Victories, they 
end in Deditions and Capitulations, and 

Faith given to the Conqueror, whereby | 
oftentimes the former Laws, Privileges, 


and Poſſeſſions are confirmed to the Sub- 


dued, without which the Victors ſeldom 
continue long or quiet in their New Ac. 


queſts, without extream Expence, Force, 


Severity and Hazard. 
An implied Conſent is, when the Sub- 
dued do continue for a long Time quiet 


and peaceable under the Government of 


the Victor, accepting his Government, ſub- 


mitting to his Laws, taking upon them the 


Offices and Employments under him, and 
obeying and owning him as their Gover- 
nor, without oppoſing Him, or claiming 
their former Right, This ſeems to be a 
tacite Acceptance of, and Aſſent to him; 
and tho' this is gradual, and — 5 
* TR. 1 etet⸗ 


Victor, Men may reaſonably conjecture, 


Regem & Populum, & Victoria in Regem tantum. 
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determinate Time is ſtinted, wherein a Man 
can ſay, this Year, or this Month, or this 
Day, ſuch a tacite Conſent was compleated 
— concluded; for Circumſtances may 
make great Variations in the Sufficiency of 
the Evidence of ſuch an Aſſent; yet by a 


long and quiet Trad of peaceable Submil- 
fion to the Laws and Government of the 


| 
11 
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un 
in 
1 
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that the Conquered have relinquiſhed their 
Purpoſe of regaining by Force what by 
Force they loſt. | 
But ftill all this is intended of a lawful 
Conqueſt by a Foreign Prince or State, 
and not an Uſurpation by a Subject, either 
upon his Prince or Fellow Subje&; for ſe- 
veral Ages and Deſcents do not purge the 
Unlawfulneſs of ſuch an Uſurpation. Ls 
Secondly, Concerning the ſeveral Kinds of 2. The 
Conqueſts, and their Effects, as to the Al- Kinds and 
teration of Laws by the Victor. There _ - 
ſeems to be a double kind of Conqueſt, ue. 
which induces a various Conſideration touch- 
ing the Change of Laws, viz. Victoria in 


The Conqueſt over the People or Country, 
is when the War is denounced by a Prince 
or State Foreign, and no Subject, and when 
the Intention and Denunciation of the War 
is againſt the King and People or Country, 
and the Pretenſion of Title is by the Sword, 
or Jure Belli; ſuch were moſt of the Con- 
queſts of ancient Monarchs, viz. The A- 
rian, Perſian, Grecian, and Roman Conqueſts; 
and in ſuch Caſes, the Acquiſitions - = | 
| ; 5 ictor 
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Laws and Cuſtorns, ane e of gi "of givin 
url} ing — B wave fb ca hipeh he Co 
CY ut a this t U 
9 might do, 8 a Change of the Laws of 
FA de Country was rarely univer- 
ane le, eſpecially by the Romans : Who, 
in their own particular C 
- af i conguered Countries, they ob- 
which poſſibly might 
— De — without any rigorous Impoſi- 
tion, uy and inſinuate themſelves into 
the conquered People, and ſo gradual 
obtain, and inſenſibly conform them, at 
many of them as were conterminous to 
the Colonies and Gariſons to the Reman 
Laws; yer they rarely made a rigorous and 


Lore, 


f univerſal Change of the Laws of the con- 


queted Country, unleſs they were ſuch as 
were foreign and barbarous, or altogether 


inconſiſtent with the Victor's Government: 


But in other Things, they commonly in- 
dulged unto the Conquered, the Laws and 
Religion of their Connery _ a double 


Account, Viz. 


1295 b. of . thinkin 
and over- ſevere Thing to impo 
8 ſently upon the Conquered a Change of 
Cuſtoms, which long Uſe had made 
e them. And, 2dly, Upon tbo Account 
0 
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of Prudence; for the Romam being a wiſe The — 
and experienced People, found that thoſe mens in- 
Indulgences made their Conqueſts the more dulgead 


. . | be 
eaſy, and their Enjoyments thereof the more quitt din 


firm, when as a rigorous Change of the Laws 


and Religion of the People would render Laus and 
them in a reſtleſs and unquiet Condition, Reli 
and ready to lay hold of any Opportunity 


of Defection or Rebellion, to regain their 
ancient Laws and Religion, which ordinary 


People count moſt dear to them; (though 
at this Day the Indulgence of à Paganiſh 
Religion is not uſed to be allowed by any 
Chriſtian Victor, as is obſerved in Calvin's 


Caſe in the Seventh Report;) and to give 
One Inſtance for all, it was upon this Ac- 
count, That though the Romans had wholly 
ſubdued Syria and Paleſtina, yet they allow d 
to the Inhabitants the Fews, &c. the Uſe of 
their Religion and Laus, ſo far forth as 
conſiſted wich the Safety and Security of 
the Victor's Intereſt : And therefore, though 
they reſerved to themſelves the Cognizance 


of ſuch Cauſes as concern'd themſelves, 


their Officers or Revenues, and ſuch Caſes 


as might otherwiſe ' diſturb the Security of 


their Empire, as Treaſons, Inſurrections, 
and the like; yet tis evident they indulged 
the People = the Fews, &c. to judge by 
their own Law, not only of ſome Criminal 
Proceedings, but even of Capital in ſome 
Caſes, as appears by the Hiſtory of the 


. Goſpels, Acts of the Apoſtles. 
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But ſtill this was but an Indu , and 

therefore was reſumable by the Victor, un- 

leſs there intervened any Capitulation be- 


eween the Conqueror and the Conquered 
to the contrary ; which was frequent, eſpe- 


_ cially in thoſe Caſes, when it was not a 
compleat Conqueſt, but rather a Dedition 
upon Terms and Capitulations, agreed be- 


dition, the Enjoy 


tween the Conqueror and the quered; 
wherein uſually the yielding Party ſecured 
to themſelves, by the Articles of their De- 
ment of their Laws and 
Religion; and then by the Laws of Nature 
and of Nations, both which oblige to the 
Obſervation of- Faith and Promiſes, thoſe 
Terms and Capitulations were to be ob- 
ſerved. Again, 2dly, When after a full 
Conqueſt, the conquered People reſumed fo 
much Courage and Power as began to put 
them in a Capacity of regaining their tor- 


mer Laws and Liberties. This commonly 


red. Again, 3d, When by Jo 
ceſſion of Time, che Conquered had 


was the Occaſion of Terms and Capitula- 
tions. between the Conquerors and 2 


either 


been incorporated with the conquering Peo- 
ple, whereby they had worn out the very 


Marks and Diſcriminations between the 


querors and Conquered; and if they 
continued diſtin, a by a long Preſcrip- 


the Laws and 
Rights of the ered were in 2 


manner ſettled, and the long Permiſſion of 
the Conquerors amounted to a tacite 9 — 
0 Fo CE1110N 
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But or this mare than enough is aid, he 
2 will appear in er ollows, T 
L never, made any wi Compult at of 
f 


Ther A comę to Fu Second Conqueſt 
Sly The eſt, wit. That whi Crna 
57 Hades in Tos: And chis is w — King, but 
ror either has a real Right to People 
rown or chief Government of a 
„ or at leaſt} * or ——4 
ſome P Pretence of Claim thereunto; and, 
in Purſuance of ſuch Claim, ples = 
and by his Forces N 


the 


— Title Now this $1 
255 - — — — the Plast in t — 
ights. of Government, which the 


ered . or that Prince to e the 
retends & a Right of Succeſſion, 
had, SON omes only a Succeſſor 
Fare Bells, but not a —＋ or Conqueror 
upon tho Peeple ; and therefore has no more 
Right of altering their Laws, or taking 
away their Liberties. or Poſſeſſions, than 
tho conquered Prince, or the Prince to 
Nr he pretend a Right of Succeſſion, . 
bad ; for the Intention, Scope and Effect 
is Victory extends no further than the 
Succeſſion, and does not a al all affect the 
Rights - > the People. The Con dame 
2 it were, the plaintiff, and the — 
on Frince | is the Defendant, and the C — is 
. G 2 4 Claim 
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a Claim of Title to the Crown ; and be- 
cauſe each of them pretends à Right to the 
Q 7 and e is no other com- 
By Trial of the Tiefe between them, 
= themſelves upo the great Trial 
Battle herein there is nothing 
in Gueſtion 0 touching the Rights of the 
eople, but only touching the Right of 
he Crown,” anf that being decided by the 
Victoty, che Victor comes in as a Succefſot, 
#nd not Fure Victeriæ, as in relation eo' the 
Peoples Riptits ; the moſt Sacred whereof 
Are er Ls and Religion. 
2. Indeed, thoſe that do voluntarily afiſtche 
nquered Prince, commonly undergo the of 
fame Hazard with him, and do, as it were, 
put bes ee upon the Ha zard and Iſſue pſi 
MH the ſame Trial, and therefore commonly Reg 
fall under the fame Severity with the Con. Sept 
quered, at leaſt de facto; becauſe, perchance t 
rhe Victor chinks he calinot be ſecure with. Reg 
out it: But e Uſage; and indeed common Leg 
Prudence, makes the Conqu nquerors uſe great tavi 
Moderation'and 'Diſeriminarion i in relation 
do the A 5 of the :conquered Prince ; 
and te extend'this Severity only co the emi- 
nent and biiſy Aſſiſtants df the Conquered, 
and not to the Gre garii, or ſach'as either-by 
Conſtraint or by Neceſliry were enforcedto 
ſerve againſt him; and PA thoſe alſo, on 
et oy rexercite their Power, it has beet 
_— d6n Ef Belli aut Hitoriæ, but by a 
iciary g, as in Caſes of Trea- 
n,; becauſe now the great Trial by Battle 
has 93 for the Right of the Con- 
queror, 
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queror; and at beſt no Man muſt dare to 
ay otherwiſe now, whatſoever Debility 
was in his Pretenſion or Claim. We ſhall ſee 
the Inftances hereof in what follows. 


Thirdly, As to the Third Point, How the 34 . 

Laws of England ſtood at the Entry of King — 5 

William I. And it ſeems plain, that at the . , 

Time of his ].ntry into England, the Laws, ſſood as 
commonly c I'd, The Laws of Edward the w. 1's 
Confeſſor, were then the ſtanding Laws of Entry. 
the Kingdom. Hoveden tells us, in a Di- 
greſſion under his Hiſtory of King Henry II. 
that thoſe Laws were originally put together. 
21 King Edgar, who was the Confeſſor's 
zrandfather, wiz- Verum tamen poſt mortem 

ipſias. Regis Edgari uſq; ad Coronationem Santl; 

Regs Edvardi quod Tempus Continet Sexaginta && 

Septem Annos prece (vel pretio) Leges ſopitæ ſunt & 

tus — ſed poſtquam Rex Edvardus in 

Regno fuit ſublimatus Concilio Baronum Anglie 

Legem Annos Sexaginta & Septem Sopitam, exci- 

tavit & confirmavit, & ea Lex fic con firmata 

vocata eſt Lex Sancti Edvardi, non quod ipſe 

Nis inveniſſet eam ſed cum pretermiſſa fuiſſet & 

i- WW oblivioni penitus dedita a morte avi ſui Regs | 

d, Edgari qui primus inventor ejus fuiſſe dicitur 

ue ad ſua Tempora, vix. Sexaginta &. Septem 

to Anno. And the ſame Paſſage in totidem Ver- 

on # is in the Hiſtory of Lichfield, cited in 

en Sir Robert Twiſden's Prologue to the Laws of 

2 Ning William I. But although poſſibly thoſe 

a- Laws were collected by King Edgar, yet it 

tle is evident, by what is before ſaid, they were 

n- augmented by the Confeſſor, by that Ex- 

| G 3 „„ 
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tract of Laws before-mentioned, which he 
made out of that Threefold' Law, that ob- 
tain'd in ſeveral Parts of England, viz. The 
Dani(h, the Mercian, and the Ne- Saxon Laws. 
This Manual (as I may call it) of Laws, 
ſtiled, The Confeſſor's Laws, was but a fall 
Volume, and contains but few Heads, be- 
ing rather a Scheme or Ditectory touching 
1 ſome Method to be obſerved in the Diſtri- 
- |  butionofJuſtice,andfomeparricularProceed. 
---1thgs relative thereunto, eſpecially in Matters 
Crime, as appears by the Laws them. 
{elves, which are now printed in Mr. Lam. 
bart's Saxon Laws, p. 133. and other Places; 

yet the Engliſp were very zealous for them, 
no leſs or otherwiſe than they are at this 
Time for the Great Charter; inſomuch, that 
they were never ſatisfied till the ſaid Laws 
were reinforced and mingled for the moſt 
Part with the Coronation Oath of King 


William I. and ſome of his Succeſſors. 


And this may ſerve ſhortly touching this 
Third Point, whereby we ſee that the Laws 
that obtain'd at the Time of the Entry of 
King William I. were the Engliſh Laws, and 


principally thoſe of Edward the Confeſlor. 


Fourthly, The Fourth Particular is, The 
ſtion. Pretenſions pf King William I. to the Crown 
Wust of England, and what kind of Conqueſt he 
kind of made; and rhis will be beſt rendered and 
| Conqueſt underſtood by producing the Hiſtory of that 
ide J. Buſineſs, as it is delivered over to us by the 
made. ancient Hiſtorians that lived in or _ 

| - Jenn that 


4th. Que- 


| 
Po 
4 

— 
2 ? 


"36, 4 | | 


a PP YEPEIY nr * 


"oe 


ccc 


„ De ty Tr yy ao =o mo we mh og. 


Ch. 3. Conmion Law of England. 87 
that Time: The Sum, os Totwn whereof, 
is this. 
King Edward the Confeſſor having no 
Children, nor like co have any, had Three 
Perſons related to him, whom he principal- 
ly favoured, viz. 1f, Edgar Ætbeling, the 
of Edward, the Son of Edmond Ironſide, 
Mat. Pars, Anno 1066. Edmundus autem latus 
ferreum Rex naturals de ſtirpe m gennit Ed- 
1 wardum & Edwardus gennit Edgarum cui de 
jure dibebatur Regnum Anglorum. 2dly, Ha. 
rold, the Son of Goodwin, Earl of Ren, the 
= Confeſor's Father-in-Law, he having married 
Earl Goodwin's Daughter: And, 34%, Wiliam 
Duke of Normund), who was allied to the 
Confeſſor thus, viz. William was the Son of 
ERobert, the Son of Richard Duke of Nor- 
h 2 which Richard was Brother unto the 
Conteſſor s Mother. Vide Hoveden, ſub initio 
4 


Anni primi Willielmi primi. 

There was likewiſe a great Familiarity, 
as well as this Alliance, between the Con- 
feſſor and Duke William; for the Confeſſor 

had often made conſiderable Reſidencies 
in N And this gave a fair ExpeQa- 
tion to Duke Wiliam of ſucceeding him in 
this Kingdom: And there was alſo, at leaſt 
pretended, a Promiſe made him by the Gon- 
feſſor, That Duke William ſhould ſucceed 
him in the Crown of England; and becauſe 
Harold was in great Favour with the King, 
and of great Power in England, and there- 
fore the likelieſt Man by his Aſſiſtance to 
advance, or by his Oppoſition to hinder or 
emperate the Duke's ExpeRation, there 
| _ was 
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Three 


was à Contract made between the Duke 
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Competi- and Harold in Normandy in the Confeſſors Life- 


tors tor 
theCrown 
of England. 


time, That Harold ſhould, after the Confeſſor's 
Death, aſſiſt the Duke in obtaining the 
Crown of England. (Vide B on, Hove- 
den, &e.) Shortly after which the Confeſor 
died, and then ftep'd up the Three Com- 
petitors to the Crown, wiz. 

1. Edgar Aibeling, who was indeed fa- 
voured by che Nobility, but being an In- 
fant, was overborn by the Power of Harold, 
who thereupon began to ſet up for himſelf: 
Whereupon Edgar, with his T'wo Sifters, 


\ fled into Scotland; where he, and one of 


his Siſters, dying without Iſſue, . 
his other Siſter and Heir, married Malcolm, 
King of Scots ; from whence proceeded the 


Race of the Scottiſh Kings, and from whom 


Her preſent Majeſty Queen Anne « derived in 
a direct and uninterrupted Line. 
2. Harold, who having at firſt raiſed a 


Power under Pretence of ſupporting and 


preſerving Duke William's Title to this King- 


dom, and r by Force ſuppreſs d Edgar, 
a 


he thereupon claimed the Crown to him- 
ſelf ; and pretending an Adoption or Be- 
queſt of the Kingdom unto him by the 
Confeſſor, he forgot his Promiſe made to 
Duke William, and uſurped the Crown, 
which he held but the Space of 9 Months 
and 4 Days, Hoveden. 1580 

3. William, Duke of Normandy, who pre- 
tended a Promiſe of Succeſſion by the Con- 
feſſer, and a Capitulation or Stipulation by 


Harold for his Aſſiſtance; and had, it ems, 
1 8 
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ſo far intereſted the Pope in Favour of his 
Pretenſions, that he pronounced for M illiam 
againſt both the others. * 
Hereupon the Duke makes his Claim to 
the Crown of England, gathered a power- 
ful Army, came over, and upon the 14th 
of October, Anno 1067. gave Harold Battle, 
and overthrew him at that Place in Saſſex, 
where William afterwards founded Bartle- 


Abbey, in Memory of that Victory; and 


then he took upon him the Government of 
the Kingdom, as King thereof, and upon 
Chriſtmas following was ſolemnly crown'd 
at Weſtminſter by the Archbiſhop of York ; 
and he declared at his Coronation, That he 
claimed the Crown not Jure Belli, but Jure 
Succeſſionis ; and Brompton gives us this Ac- 
count thereof, Cum nomen Tyranni exborreſce- 


ret & nomen legitimi principis induere veilet pe- 


tüt conſecrari; and accordingly, ſays the ſame 


thor, the Archbiſhop of York, in reſpe& of 


ſome preſent Incapacity in the Archbiſhop 
of Canterbury, Aunus hoc adimplevit ipſamgz 
Gulielmum Regem ad jura Eccleſiæ Anglicane 
tuenda & conſervanda populumque ſuum rette 
regendum, & Leges rectas Statuendum, Sacra- 
mento ſolemniter adſtrinxit; and thereupon he 
took the Homage of the Nobility. 


This being the true, though ſhort Ac- | 


count of the State of that Buſineſs, there 
neceſſarily follows from thence thoſe plain 
and unqueſtionable Conſequences. 


| Fir, That the Conqueſt of King WI. 
liam I. was not a Conqueſt upon the Coun- 
| try 
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De 


Title of Succeſſion to Confeſſor 
the Proſecution and Succeſs of the 
ve to Harold was to make good 


as an unlawful Uſurper upon his Right; 
which Right was now decided in his Fa- 
1 and determined by chat great Trial 


e. 
Secondly, That he acquired in Conſe» 
quence thereof no greater Right than what 
was in the Confeſſor, to whom he pretended 
Right of Succeflion; and therefore could 


no more alter the Laws of the Kingdom 


upon the Pretence of , than the 


* 


 Confeſſor himſelf might, or chan the Duke 
himſelf could have done, had he been the 


true and rightful Succeſſor to the Crown, 
in Point of Deſcent from the Confeſſor ; nei- 
ther is it material, whether his Pretence 
were true or falſe, or whether, if true, it 
were available or not, to entitle him to the 
Crown; for whatſoever it was, it was ſuf- 
ficient to dire& his Claim, and to qualify 
his Victory ſo, that the Fus Belli thereby 
acquired could be only Victoria in Regem, 
fed non in Populum, and put him only in the 
State, Capacity and Qualification of a Suc- 
ceſſor to the King, and not as Conqueror 
of the Kingdom. | 

Thirdly, And as this his antecedent Claim 
kept his Acqueft within the Bounds of a 


Succeſſor, and reſtrained him from the un- 
TOY 7 OE limiced 


he ga . his 
Claim of Succeſſion, and to remove Herold, 
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limited Bounds and- Power of a Con- 
queror ; ſo his ſubſequen 


ther unqueſtionable Demonſtration, that 
he was reſtrain d within the Bounds of 
a Succeſſor, and not enlarged with the 
Latitude of a Victor; for at his Corona- 
tion, he binds himſelf by a Solemn Oath 
to preſerve the Rights of the Church, and 
to govern according to the Laws, and not 
abſolutely and unlimittedly according to 

the Will of a Conqueror. 
Furth, That it there were any Doubt 
whether there might be ſuch a Victory as 
might give a Pretenſion to him, of altering 
Laws, or governing as a Conqueror; yet 
to ſecure from that poſſible Fear, and to 
avoid it, he ends his Victory in a Capitu- 
lation; namely, he takes the ancient Oath 
of a King unto the People, and the People 
reciprocally giving or returning him that 
Aſſurance that Subjects ought to give their 
Prince; by gry. their Homage to 
him as their King, declared by the Victory 
he had obtain d over the Ulurper, to be the 
Succeſſor of the Confefſor : And conſequently, 
if there might be any Pretence of Conqueſt 
over the Peoples Rights, as well as over 
Harold's, yet the Capitulation or Stipulation 
removes the Claim or Pretence of a Con- 
ueror, and enſtates him in the regulated 
pacity and State of a Succeſſor, And up- 
on all this it is evident, That King Williaml. 
could not abrogate or alter the ancient 
Laws of the Kingdom, any more _— . 
5 * N & 


t Coronation, Corona- 
and the Oath by him taken, is a fur- tioaQath, 
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be had ſucceeded the Confefer as his lawful 
Heir, and had acquir'd the Crown by the 
peaceable Courſe of Deſcent, without any 
Sword drawn. £44 De. . 

And thus much may ſuffice, to ſhew that 
King William I. did not enter by ſuch a 

Right of Conqueſt, as did or could alter 

the Laws of this Kingdom. 

5th. Que - Therefore I come to the laſt Queſtion I 
ſtion. propoſed to be conſidered, viz. Whether de 
Whether Fado there was any Thing done by King 
m_ — William I. after his Acceſſion to the Crown, 
Laws in reference either to the Alteration or 
| Confirmation of the Laws, and how and 
in what Manner the ſame was done: And 

this being a Narrative of Matters of Fact, 

I ſhall divide into thoſe Two Inquiries, 

Viz. 1ft. What was done in relation to the 

Lands and Poſſeſſions of the Engliſh : And 

2dly. What was done in relation to the 

Laws of the Kingdom in general ; for both 

of cheſe will be neceſſary to make up a 

clear Narrative touching the Alteration or 
Suſpenſion, Confirmation or Execution of 

| the Laws of this Kingdom by him. | 

:. Fir, Therefore touching the former, 
viz. What was done in relation to the 

Lands and Poſſeſſions of the Engliſh. Thoſe 

Two Things muſt be premiſed, viz. Firſt, a 

Matter of Right, or Law; which is this, 

That in caſe this had been a Conqueſt 

upon the Kingdom, it had been at the Plea- 

ſure of the Conqueror to have taken all the 

Lands of the Kingdom into his own Poſſeſ- 

ſion, to have put a Period to all former 

Titles, 
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Seecondly, The Second Thing to be 


Titles, to have cancelled all former Grants, 


and to have given, as it were, the Date 


and Original to every Man's Claim, ſo as 


to have been no higher nor ancienter than 
ſuch his Conqueſt, and to hold the ſame by 

a Title derived wholly from and under 
him. Ido not ſay, that every abſolute Con- 
queror of a'Kingdom will do thus, but that 
he may if he will, and have Power to 


effect it. 


miſed is, a Matter of Fact, which is t 
That Duke William brought in with him a 
great Army of Foreigners, that would have 
expected a Reward of their Undertaking, 
and therefore were doubtleſs very craving 
and importunate for Gratifications to be 


made them by the Conqueror. Again, it is 


very probable, that of the Engliſh themſelves 
there were Perſons of very various Condi- 


tions and Inclinations ; ſome perchance did 


adhere to the Duke, and were Afliſtant to 
him openly, or at leaſt under-hand, towards 


the bringing him in; and thoſe were ſure 
to enjoy their Poſſeſſions privately and 


ore 
his; 


93 


. when the Duke prevailed. Again, 
ome did without all Queſtion adhere to 


Harold, and thoſe in all probability were 
ſoverely dealt with, and diſpoſſeſs d of their 
Lands, unleſs they could make their Peace. 


Again, poſſibly there were others who © 
afliſted Harold, partly out of Fear and Com- 


pulſion; yer thoſe, poſſibly, if they were of 


any Note or Eminence, fared little better 


than the reſt: Again, there. were ſome that 


> 
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probably Rood Neuters; and madled not 

and thoſe, though they could not expect 
much * yet they might . ex 
pet to enjoy their own: Again, 


— be fanpaed, 7 . the having 
at an Ar . ſo 1 
Ambiti _ 


tious and 
fied, ſo many to be rewarded in Pour of 
Gratitude ; and: after ſo great a Concuſſion 
as always ha pens upon the Event of a Vi- 
Rory, it mult needs, upon thafe and ſuch- 
like Accounts, be evident to any Man that 
conſiders Things of —.— that there 
it Qutrages preſſions com- 
che Victor's Soldiers and their 

Accuſations made a- 


— Evidtions of Poſſeſſions, many right 

Qwners being unjuſtly thrown out, and 

conſequently many ions and Ulur- 

ons of other Men's Rights and Poſſeſ- 

ns, and a long while before choſa Things 

| could be reduced to any quiet and regular 
Settlement. 


What Theſe general Obſervations. being pre- 
Whereas miſed, we — now ſee what de Fatt n 
the Con- done in relation to Men's Poſſeſſions, in 
well. Conſequence of this Vickory of che — 


I, 1 It is certain that he took into his 

all the Demeaſn Lands of the Crown 
which were belonging to Edward the Con- 
feſſor at the Time of his Death, and avoid- 


ed all the Diſpoſitions and Grants thereoſ 
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| old, duri his ſhort Rei 
Er 


Year of his Reign, called generally Doom» 


day-Bead, in ſome Records, as Rot. Min 


tan, & c. thereby to aſcertain what were 
the Poſſeſſions of the Crown in the Time 
of the Confefor, and thoſe he entirely re- 
ſumed: And this is the Reaſon why in 
ſome of our old Books it is ſaid, Azciene 
Demeaſn is that which was held by King l. 
liam the Conqueror; and in others tis ſaid, 


Ancient Demeaſn is that which was held by 


King Edward the Confeſſor, and both true in 
their Kind; and in this Ref; viz. That 


at the Time of his Death, was a 
by King William into his own Paſſeſ. 


Sccondiy, It is alſo certain, That no Pet 


ſon ſimply, and quetenus an Engliſh M 

was Kifpoltelsd of any of his Po 4 

and conſequently their Land was not pre- 

tended unto as acquired Jure Belli, which 

R moſt plainly by the following Evi · 
ences, vx. a 


rf, That very many of thoſe Perſans 


that were poſſeſſed of Lands in the Time of 


Edward the Confeſſor, and ſo returned 
on the Book of Doomſday, retain d thy 
ſame unto them and their Deſcendants, and 
ſome of their Deſcendants retain the ſame 
Poſſeflions i this Day, which could noc 
have been, if 


making that Noble — . the Fourth 


preſently Jure Belli ac Fittorie 


ung 
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whatſoever appeared to be Confeſſor's 
umed 


"Us 


«niverſals, the Lands of the Engliſh had been 
veſted inthe Conqueror. And again, 
Secondly, We do find, that in all Times, 
even - ſuddenly after the Conqueſt, ' the 
Charters of the ancient Saxon Kings were 
pleaded and allowed; and Titles made and 
created by them to Lands, Liberties, Fran. 
chiſes, and Regalities, affirm'd and adjudg. 
ed under William I. Yea, when that Ex- 
ception has been offered, That by the Con- 
queſt choſe Charters had loſt their Force, 
et thoſe Claims were allowed as in 7 E. 3. 
Ines, as mentioned by Mr. Seiden, in his 
Notes upon Eadmerws, which could not be, 
if there had been ſuch a Conqueſt as had 
veſted all Mens Rights in the Conqueror. 
' "Thirdly, Many Recoveries were had ſhorcly 
after this Conqueſt, as well by Heirs as Suc- 
ceſſors of the Seizin of their Predeceſſors 
before the Conqueſt. We ſhall take one oc 
two Inſtances for all; namely, that famous 
Record apad Pinendon, by the Archbiſhop of 
Canterbury, in the Time of King William l. 
of the Seizin and Title of his Predecefſors 
before the Conqueſt : See the whole Proceſs 
and Proceedings thereupon in the End of 
Mr. Selden's Notes upon Eadmerus; and fee 
Spelman's Gloſſary, Title Drenches. Upon theſe _ 
Inſtances, and much more that might be 
added, it is without Contradiction, That the 
Rights and Inheritances of the Engliſh qua Tale, 
were not abrogated or impeach'd by this Con 
quet, but continued notwithſtanding the 
ſame; for, as is before obſerv'd, it was Fure 
Belli quoad Regem, ſed nem juoad Populrm- , | 
— ; 3 ö | ut 
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But to deſcend to ſome Particulars: The Whae 
Engliſh Perſons that the Conqueror had to OO 
deal with, were of Three Kinds, viz. Firſt, diſpoſſeſ 
Such as adhered to him againſt Harold the ed. 
Uſurper ; and, without all Queſtion, thoſe 
continued the Poſſeſſion of their Land 
and their Poſſeſſions were rather encreaſc 
by him, than any way diminiſhed. Second- 
45, Such as adhered to Harold, and oppoſed 
the Duke, and — againſt him; and 
doubleſs, as to thoſe, the Duke after his 
Victory uſed his Power, and diſpoſſeſs d 
them of their Eſtates: Which Thing is uſual 
upon all Concluſions and Events of this 
ind, upon a double Reaſon; f, To ſecure 
himſelf againſt the Power of thoſe that op- 
pore him, and co weaken them in their 
ſtates; that they ſhould not afterwards be 
enabled to make Head againſt him. And, 
24%, To gratifie thoſe that aſſiſted him, 
and to reward their Services in that Expez 
dition; and to make them firm to his Inte- 
reſt, which was now twiſted with their 
own : For it can't be imagined, but that the 
Conqueror was aſſiſted with a great Com- 
pany of Foreigners, ſome that he favour'd; 
ome that had highly deſerved for their 
Valour, ſome that were neceſſitous Soldiers 
of Fortuhe, and others that were either 
ambitious or eovetous: All whoſe Deſires, 
l Deſerts, or Expectations, the Conqueror EF 
f had no other Means to ſatisfie, but by the $3 
; WM Eftates of ſuch as had appeared Ene / _ 
mies to him; and doubtleſs, many nt 
Perſons ſuffered in * Kind, under = 


againſt him, all hopes of Su 
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ggeftions and Accuſations, which occa- 
eat Exclamations by the Writers of 

We bone gra inſt the Violencies and Op- 
— — whic were uſed after this Victo- 
ry. And, Third, Such as ſtood Neuters, and 
meddled not on either Side during the Con- 
trovetſie: And doubtleſs, for ſome Time 
after this great C , many of thoſe ſuf. 
fered very much, were hardly uſed in 
their Eſtates, eſpecially ſack. 2s wane of che 
more Emineat Sort. 
Tilburienfis, who wrote in the 
Time of Hen, II. Libro 1% Cap. Quid Mur- 
dn & quare fic diftum, gives us a large 
Account of what he had traditionally learn- 
this Matter, to this Effect, viz. 
ionem c Ferdaalium Sub- 


2 


— 
Fr Reſend e 
of ach? Fi — = in Battl 


— 
poſſeſſin their is, for the People be- 
ing ſubdued, they held cheir Lives as 8 
Favour, &c. 

But Gervaſe, as he ſpeaks ſo liberally in 
relation to the Conqueſt, and the Suba#s 
Gens, as he terms us; + it ſhould ſeem, he 
— Meaſure miſtaken i in _ 
| ation « 


I ASIAN > ammo . 


«aD 
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lation: For it is moſt plain, That thoſe that Lands of 
were not engaged viſibly in the Aſſiſtance Neurers | 
of Herold, were not, according to the Rules f. ous 
of choſe Times, diſabled to enjoy their Poſ. Pied 
ſeſſions, or make Title of Su to their 
Anceſtors, 2 cm * — & Poſterity 
us formerly, tho ome Opp ns 
inight be uſed Lge — Perſons here 
and there to the contrary. And this ap- 
pears by that excellent Monument of An- 

tiquity, ſer down in Sir H. Spelman's Gloſſary, 

in the Title of Drenches or Drenges, which 

I ſhall here tranſcribe, vix. 6 


Edwinus de Sharborne, Et quidam alii qui 
ejecti fuerunt & Terri ſuis abierunt ad conque- 
ftorem & dixerunt ei, quod nunquam ante con- 

queſtum nec in conqueſtum nec poſt, fuerunt con- 

tra Regem ipſum in Concilio aut in auxilio ſed 
tenuerumt ſe in pace, Et hoc parati ſunt probare 

| wr Rex we _—— = quod —— . 

acit Inquiri per totam iam ft ita fuit, 5 

—— probatum — quod idem Rex 

præcepit ut omnes illi qui fic tennerunt ſe in pace 

in forma prædicta quod ipſi rebaberent omnes 

Terra: & Dominationes ſuas adeo integre & in 

pace ut nnquam habuerunt vel tenuerunt ante con- 
queſtum ſuum, Et quod ipſi in poſterum vocaren- 
tur Drenges. d | 


x But ic ſeems the Poſſeſſions of the Church Chnrch 
in were not under this Diſcrimination, for Lands not 
„ they being held nat in Right of the Per. Confiſcas 
e ſon, but of the Church, were not ſubject to 

e· any Confiſcation by ho Adherence —_ 


Churches 


' n 2 Y 
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 Poflefior to Harold the Uſurper : And there- 
fore, tho it ſeems Stigand Archbiſhop of 
Canterbury, at the coming in of William I. 
had been in ſome Oppoſition againſt him, 
which probably might be the true Cauſe 
why he perform'd not the Office of his 
Coronation, which of Right belonged to 
him, tho ſome other Impediments were 
pretended, Vide Eadmerm in initio Libri, and 
might. alſo poſſibly be the Reaſon why a 
_ conſiderable pare of his Poſſeflions were 
granted to Odo Biſhop of Bayonne, but were 
afterwards recovered by Lanfrank, his Suc- 
ceſſor, at Pinendon, in pleno Comitatu, ubi Rex 
præcepit totum Comitatum abſque mora conſi- 
dere, & homines Comitatits omnes Francigenos 
præcipue Angles in antiquis Legibus & Conſuetu- 
dinibus peritos, in unum con venire. 1 
To this may be added thoſe ſeveral Grants 
and Charters made by King William I. men- 
tioned in the Hiſtory of Ely, and in Eadme- 
rut, for Reſtoring to Biſhopricks and Abbies 


ſuch Lands, or „ as had been taken 
from them, wiz. 
8 


* 


5 — gratia Rex N Lan- 
anco Archiepiſcopo Cantuar & Galfrido Epi- 
ſcopo — Roberto . ou & 
Richardo filio Comitis Gileberti & Hugoni dt 
Monteforti, ſuiſque aliis proceribus Regni Anglia 

alutem. Summonete Vicecomites meos ex meo præ- 
cepto, & ex parte mea eis dicite ut reddant Epi- 
| ſcopatibus mis & Abbatiis totum Dominium om- 

* Dominicas terras = de Dominio Epiſco- 
patuwm meorum, c Abbatiarum, Epiſcopi 5 O 
| 8 ates 


ch. 3. Common Lain of Logland. 
= Abbates em vel lenitate vel timore vel oupiditate 
dederunt wel hahere conſenſerunt vel ipſi violentia 
ſus inde ahſfraxerunt, & quod bactenus injuſte 
poſſiderunt de Dominio Ecclefiarum mearum. Et 
w/ireddiderint ſicut eos ex parte mea ſummoneþitis, 
vos ipſos vclint nolint, conſtringite reddere; Et 
uu quilibet alias vel aliquis veſfrum qui bar 

\Fuſtitiam impoſai — 0 querelz fuerit 
reddat fumiliter quod de Domino Epiſcopatuum vel 
Abbatiarum mearum babuit ne pronter illud quod 
inde aliquis veſtrum habebit, minus exerceat ſuper 
weep Vicecomites vel aliot, quicunque teneant 
| Nominium Ecclefiarum mearum, quod Præcipio, 


Ce. e 
Willielmus Rex Anglorum onmibus (us fidelibus 
| ſuit Or: Vicecomitibus in quorum Vicecomitatibas 
Abbatia de Heli Terras habet ſalutem. Pracipio 
ut Abbatia' pred. babeat Omnes conſuitudines ſuas 
 ſeilicet Saccham & Socham Toll & Team & In- 
fanganatbeof, Hamſocus & Grithbrice Fithwite 
& Ferdwite infra Burgum & extra & onmes 
alias 1 in terra ſua ſuper ſuos homines, 
| feut babuit Die qua Rex Edwardus fuit vivus 
& mortyus, & ſicut mea juſſione dirationatæ 
apud Keneteford per plures Scyras ante meos 
Barones, Viz. Galfridum Conſtantientem Ep. & 
Baldewine Abbatem, &c. 17 Rogero Bigot. 


Willielmus Rex Angl. Lanfranco Arcbiepo, & 
Rogero Comiti Moritoni s, & Galfrido Conſtan- 
tien Epo. ſalutem. Mando vobus & Præcipio 
ut iterum faciatis congregari omnes Scyras qua 
interfuerunt placito babito de Terris Eccleſia de 
Heli, antequam mea conjux in Normanian no- 
vilſme veniret, cum quibus etiam ſint de Raroni- 
bas meu, qui competenter adeſſe poterint & 
2 7 ; H 3  predidie 
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edifto placito interfuerint e qui terra = 
4 lem Ecchfie tenent ; Dnibus * unum con 
— * plures de illis Anglis qui . 
quomodo Terre jacebant præfatæ Eccleſiæ Die 
qu Rex Edwardus Obiit, & quod inde dixerimt 
ibidem jure jurando teſtentur ; quo facto reftitum. 
tur Eclefie terræ que in Dominico ſuo erant die 
obi Regis Edwardi ; Exceptus his quas homines 
clamabant me ſibi 15 illas vero Literi mihi 
fignificate A eas tenent ; Qui au- 
tem — ele on Aale den 
teneri de Eccleſia faciant concor diam cum Abbate 
quam Mleliorem poterint, & fi noluerunt terra 
remaneant ad Eccleſiam, Hoc quoque detinentibus 
Socham & Saccam fiat, &c. 

Willielmas Rex Anglorum, . Arxebie- 
piſc, . G. Epiſc. & R. Comiti M. —.— 
tem, &c. Defendite ne — — ele 
novas conſuetudines requirat infre | 
de Heli, Nolo enim quod ibi habeat niſi 1. 
quod Anteceſſor ejus habebat Tempore 
18 s Edwardi _— qua die ipſe Rex mortuns 

Et fi Remig. 2 1 inde Placitare vo- 
— aer inde ſicut feciſſet tempore 
Edw. & — iſtum ſit in veſtra 
prefentia; De euſtodia de Norguic Abbatem Si- 
meonem —— eſe demittite; Sed ibi mumicis- 
nem ſuam conduci faciat & cuſtodiri. Facite 
remanere placitum 5 Rei fie Cue 


tur Willielmas de on, & Radulphis filins Guale- 
rami, & Robertus Gernon; 
noluerint ffext inde placitaſſent Pars 
Regis Edwardi, & ficut in eodem te 
Abbatia conſuetudines ſuas habebat, Vo 
'eas omnino faciatu habere from Abbas per Chir: 


inde placitare 


t 15 


Pe 
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tas ſuas, & per Teſtes ſuos ear deplacitare 
porerit. | 
I might 3 yo Changes - =_ Eccleſia x 
foregoing, and more eſpecially thoſe fa- fical Ju- | 
mous Charters in Spe/man's Councils, Vol. 2. 22 - 
Fol. 14. & 165. whereby it appears, That fm the 
King William I. Commun Concilio, e“ Concilio Temporal 
Archiepiſcopornum, Epiſcoporum & Abbatum, C. | 
omninm Principum & Baronum Regni, inftitured 
the Courts for holding Pleas of Eccle- 
ſiaſtick Cauſes, to be ſeparate and diſtin 
from thoſe Courts that had Juriſdiction of / 
Civil Cauſes. Sed de bis pluſquam ſatis. 5 
And thus I conclude the Point I firſt 
propounded, viz. How King William I. 
after his Victory, dealt with the Poſſeſſions 
of the Exghiſh whereby it appears that there 
was no Pretence of an Univerſal Conqueſt, 
or that he was a Victor in P ; neither 
did he claim the Title of Engliſh Lands upon 7 
that Account, but only made uſe of his J 
Victory thus far, to ſeize the Lands of fuch 1 
as had oppos'd him: Which is univerſal in 1 
all Caſes of Victories, tho without the Pre- 1 
tence of Congueſt. 1 
| Secondly, Therefore I come to the Second d Que. = 
general Queſtion, viz. What was done in ſtion. 15 
relation to the Laws? It is very plain, that | 
the King, after his Victory, did, as alt wiſe 
Princes would have done, endeavour to 
— — bag wr e- E 8 
: and in order thereunto, he endea- 
youred to bring in the French inſtead of the 


garen Language, then uſed in England : De- 
| H 4  liberavit 


104 he pio t the Ch. F. 
liberavit (ſays Holcot) quomodo Linguam Saxoni- 
hen I. cam poſſit deſtruere, & Anglicam & Normani- 
Endes- cam idiomate concordare & ideo ordinavit quod 
rech nullus in Curia Regi placitaret niſi in Lingua 
Dnien, Gallica, cre. From whence aroſe the Practice 
Language Of Pleading in our Courts of Law in the 
and Laws Norman or French Tongue, which Cuſtom 
of Er;lans continued till the Statute of 36 E. 3. c. 15. 
and r- And as he thus endeavoured to make a 
_ Community. in their Language, ſo poſlibly 

he might endeavour to make the like in their 

Laws, and to introduce the Norman Laws 


into England, or as many of em as he thought 


convenient; and it is very probable, that 
after wanne the Norman Nobility and 
Soldiers were 
Kingdom, and mingled: with the Evgliſh, 
which might poſſibly introduce ſome of. the 
Norman, Laws and "Cuſtoms inſenſibly into 
this Kingdom; and to that End, the Con- 
queror did induſtriouſly . mingle the Expliſh 
and Normans together, ſhuffling the Normans 
into Tugliſb Poſſeſſions here, and putting the 


En lifh into Poſſeſſions in Normandy, and 


making Marriages among them, eſpecially 
between the Nobility of doch —— 
ee gave the Engliſh 2 Suſpicion, that 
they ſhould ſuddenly hay | 
Laws before they were aware * Hut it 
fell out much better: For firſt, there ariſing 
ſome Danger of a Defection of the me 
countenanced by the Archbiſhop of York 1 
the North, and Frederick, Abbot of St. Albans 
jp the South; the King, by the Perſwaſions of 
| frank, Archbiſhop of Canterbury, Pre bono 
= at as "WY 


cattered through the whole 
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pacis apud Berłbamſtead juravit ſuper Animas 
ee Sancti Albani tactiſque Sacroſancts The 
Evangelii ( miniſtrante juramento Abbate Frede- Aru 
rico) ut bonas & approbatas antiquas Regni Leges Laws 
qua ſancti & pii Anglia Reges ejus Anteeeſſores, ed. 
maxime E 6 3 * ag Bs Ty 

obſervaret ; Et fic pacificati ad propria læti receſ- 
ſerunt. Vide 14 Faru in Vita Frederici Ab- 
batis Sancti Allan. "IR Oh 

But altho' now, * this Capitulation, 
the ancient Engliſh Laws were confirm d, 
and namely, the Laws of St. Edward the 
Conf.ſſor ; yet it appeared not what thoſe 
Laws were: And therefore, in the Fourt 
Year of his Reign, we are told by. Howeden, 
in a Digreſſion he makes in his Hiſtory 
under the Reign of King Hen. II. and alſo 
in the Chronicle of Litchfield. 
Willielmas Rex, Aupo quarto Regni ſui Conſilia 
Baroyum ſuorum fecit Summonari per Univerſos 
Conſulatos Angliæ, Anglos Nobiles & Sapientes & 
ſua Lege eruditos ut eorum jura & conſuetudines 
ab 17 audiret, Electi igitur de ſingulis tot ius 
Patrize Comitatibus viri duodecim, jurejura 
confirngaerunt ut quoad poſſe reclo tramite 
neque ad Dextram neque, ad Siniſtram partem 
71 Lgam ſuarum gonſuetudinem & ſan- 
citam patefacerent mil prætermittentes nibil ad- 
dentes, nibil præ varicandu mutantes, &c. And 
then lers down many of thoſe et Laws 
approv'd and confirm'd by the King, and 
Commune Concilium ; wherein it appears, that 
he ſeems to be moſt pleaſed with thoſe Laws 
that came under the Title of Lex Danica, 
as moſt conſonant te the Nam ae 


„ » & 


—— . 3 


nw 


ta 
i fonts who lived nearer th 
Time, aks ſhortly, and to the Purpoſe, 


thus: Propufitis Le 2 Anglicanis reer. 
triplieitam earum Di inctionem, i. e. 


lage, Weftfaxon-lage, & Dane - lage — 
dans earum obans quaſdam autem appro- 
bans, illis tranſmarinas s Neuſtrie quas ad 
Regni Pacem tuendam 72 vi abantu, 


eit. 
So that by this, there a to have. 
been a doubſe Collection o ws, Vit. 
Firft, The Laws of the Con elfe, — 
were granted and confirmed 85 4 ia 
Bam, and are alſo called the Laws 
7 Wim, which are tranſcribed in Mr, = 
ans Notes Eadmerm, Page 173. the 
Title whereof is thus, wiz. Hæ ſunt Leges 
& Cop hve quas Willielmus Rex conceſſt 
0 populo She 7 ſubactam Terram 
eadem ſunt qua Eduard Rex copnatus ej ur 
9 And theſe ſeem to be the 
| very 
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very fame that gulf mentions to have | 
brought from Lande, and placed by | 
bra inche Abbey — the Fi | | 
Year of the ſame King Wiliaw, attuli cadem | 
| 


2 is menm Monaſterium Legum 
rio 
Secondly, There were certain additional And 
Laws at — — which 
Tilburienfis calls, Leges Neuftris que efficaci 
videbantur ad tuendam Regni pacem ; which 
ſeems to be included in thoſe other Laws of 
King William tranſcribed in the ſame Notes 
upon Eadmerws, Page 189, 193, &c. whichin+ 
deed were principally deſigned for the Eſta- 
bliſument of King William in the Throne, 
- bn ay — of the — of the 
Kingdom, eſpecially een the ſ and 
Normans, as appears by theſe — 2 
The Law de Murdro, or the Common 
Fine for a Norman or Frenchman ſlain, and 
the Offender” not diſcovered : The Law 
for the Oath of Allegiance to the King: 
The Introduction of the Trial by ſingle 
Combar, which many Learned Men have 
thought was not in Uſe here in England before 
William I. And the Law touching Knights 
Service, which Fracton, Lib. 2. ſuppoſes to 
be introduced by the Conqueror, vid. Nuo 
omnes Comites Milites & Servientes & univerſi 
liber homines totims Regni habeant & teneam 
ſe ſemper bene in Armis & in Equis ut decet & 
quod fint ſemper prompti & bene parati ad Ser- 
vitinm ſuum integrum nobs eæplendum & per- 
agendum cum ſemper Opas affuerit ſecundum quod 
why de Feodo debent & Tenementys ſuzs de Jure fa- 
| cers 


others 
added. 


19 _./\\ The diem al the Ch, 5; | 
ere ficut illus flatuimus per Commune Gontilium | 
Potius Negri noſtri predifti, & illis dedimms & con- 
ceſimu in Frodo jure bereditario. Wherein we 
may obſerve, that this Conſtitution ſeems to 
(+> > 9 Ns pp The aflizing of | 
en for Arms, which was frequent. under | 
be Title De afidends ad Arma, and is after. 
gry particularly enforc'd and rectified 
— of — 


25 
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ature of Winten, 13 E. 1. and next 
Conventional Services reſerved: by 7. 
 #a7e5 upon Grants made out of the Crown 
or Knights Service, called in Latin, Forinſe- 

cum, Or Regale Servitiew. © 

And Note, That theſe Laws were not im- 
poſed ad Libitwmn Regis, but they were ſuch 

as were ſettled per Commune Concilium Regni, 

and poſſibly at that very Time when Twelve 
out of eyery County were return'd to aſ- 
certain the Canſeſſor s Laws, as before is men- 
1 tioned out of Hoveden, which appears to be 
d4ãz.css ſufficient and effectual a Parliament a; 
eyer was held in England. | 
By all which it is apparent, Frſ, That 
William I. did not pretend, nor indeed could 
he pretend, notwithſtanding this Nominal 
Conqueſt, to alter the Laws of this King - 
dom without common Conſent is Communi 
Cecilio Regni, or in Parliament. And, Second. 
5, That if there could be any Pretence of 
any ſuch Right, or if in that turbulent Time 
ſomething of that Kind had happened ; yet 
by all thoſe ſalemn Capitulations, Oaths, 
and Conceſſions, that Pretence was wholly 
avoided, and the ancient Laws of the King- 
dom fertled, and were not to be altered, er 

1 N adde 
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added unto, at the Pleaſure of che Cot 


queror, without Conſent in Parliament. 


In che Seventeenth Near of his Reign; 


(or as ſome ſay, the Fifteenth) he 
that great Survey, recorded in Two Books, 
called, The Great Doomſday Book, and Little 
Doomſday Book, and finiſhed it in the Twen- 


tieth Year of his Reign, Anno Domini 1086. 


as appears by the learned Preface of Mr. Sel- 


| den to Eadmerxs, and indeed by the Books 


themſelves. The Original Record of which 
is ſtill extant, remaining in the Cuſtody of 
the Vice-Chamberlains of Her Majeſties Ex- 
chequer. This Record contains a Survey of 


266 


all the ancient Demeaſn Lands of the > tou : 


dom, and contains in many Manors, not 
only the Tenants Names, with the 


of Lands and their Values, but likewiſe the 
Number and Quality of the Reſients or 


Quantity 


Inhabitants, with divers Rights, Privileges, 
and Cuſtoms claimed by them; and being 


made and found by Verdict or Preſentment 


of Juries in every Hundred or Diviſion upon 


their Oaths, there was no Receeding from, 


or Avoiding what was written in this Re- 
cord: And therefore as Gervaſizs Tilburienſit 
ſays, Page 41. Ob hoc nos eundem Librum 


Judiciarium Nominamm ; Non quod in eo de 


propoſitis aliquibus dubizs feratur ſententia, ſed 


quod ab eo ſicut ab ultimo Die Fudicii non licet 

ulla ratione diſcedere. | 
And thus much ſhall ſuffice touching the 
Fifth General. Head; namely, of the Pro- 
greſs made after the Coming in of King 
William, 


„ Sn ws - 


| 
1 
| 
j 


The Liſary of the _ 
Willlew, relating to the — of Es 
their Settlement, and 
8 279 wins th | 
Prince did in reference to Eceleſiaſticks, let | 
him conſul Eedwverar, and the Learned Notes | 
of Mr. Seldew upon The Gall nl eſpecially. Page 16), 
_ 


0 - 


x68, &r. where he how this King 
divided the * from the 

Es 
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i 

1 | 

J. 

E 

„ Concerning the Parity or Similitude of the 

g Laws of England and Normandy, and 

n the Reaſons thereof. Ls 

; HE great Similitude that in many Our Laws 

F Things a between the Laws of — — 
England, and thoſe of Normandy, has given be l. 


der not well mans. 
of Things, to ſu 2 
by the Power of the Conqueror, in Con- 
forming the Laws of this Kingdom to 
thoſe of Normandy ; and therefore will needs 
have it, that our Engliſh Laws ſtill retain 
the Mark of that Conqueſt, and that we 
| received our Laws from him as from a 
Conqueror; than which Aſſertion, (as it 
appears even by what has before been ſaid) 
nothing can be more untrue. Beſides, if 
there were any Laws derived from the Nor- 
mans to us, as perhaps there might be ſome, 
yea, poſſibly many; yet it no more con- 
cludes the Poſition to be true, that we re- 
ceived ſuch Laws per Modum Congueſtus, than 
. if the Kingdom of England ſhould at this 
/ Day take ſome of the Laws of Perſia, 4 — 
Egypt, or Afria, and by Authority of Par- 
liament ſettle them here. Which tho' they 
were for their Matcer _— yet their 
Obligatory Power, and their formal Nature 
| 3 = «A 


1 


*-2 Cho bd of he ch. 
or Reaſon of becoming Laws here, were 
2 due _ 8 

ws were, but to the per and 
. Authority of this Kingdom by 
which they were received as, or enacted 
Laws: And therefore, as no Law that 
ign binds here in England, till it be 
received and authoritativel/ engraſted into 
the Law of England; ſo there is no Reaſon 
In common Prudence and Underſtandin 

for any Man to conclude, that no Rule 4 
Method of Juſtice is to be admitted in a 
ingdom tho never ſo Uſeful or Beneficial, 
barely upon this account, That another 
e entertain'd it, and made it a Part of 
their Laws before us. "VIE 

But as to the Matter it ſelf I ſhall con- 
ſider, and enquire of the following Par- 
ticulars, viz. 


1. How long the Kingdom of Englenl 
and Dutchy of Normandy ſtood in Conjun- 
Rion under one Governor. 2 

2. What Evidence we have touching the 
Laws of Normandy, and of their Agreement 
with ours. 
| 3. Wherein conſiſts that Parity or Diſ- 
parity of che Engliſh and Normen Laws. 
4. What might be reaſonably judged to 

be the Reaſon and Foundation of that 
Likeneſs, which is to be found between the 
Laws of both Countries. | 

junction under 


Touching the oo 


4 
» uh 


one Governor of England 
1 - 
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are to know, That the Kingdom of England 

and Dutchy of Normandy were de facto in 
Conjunction under theſe Kings, viz. Wit- 
Bam I. William II. Henry I. King Stephen, 


Henry II. and Richard I. who, dying without 
Iſſue, left behind him Artbur Earl of Bri- 


tain, his Nephew, only Son of Geoffry Earl 
of Britain, ſecond Brother of Richard I. and 
Jobs the youngeſt Brother to Richord I. 
who afterward became King of England by 


uſurping the Crown from his Nephew Ar- 


thur. But the Princes of Normandy ſtill ad- 
hered to Arthur, ficut Domino Ligeo ſuo dicentes 
Tudicium & Conſuetudinem eſſe illarum Regionum 
ut Art hurus Filins Fratris Seniroꝶ in Patrimonio 


ſbi debito & bereditate Avunculo ſuo ſuccedat 


eodem jure quod Gaulfridu Pater ejus eſſet habi- 
turns A Rept Richardo defuncto ſupervixiſſet. 


And therein they ſaid true, and the Laws Elder 
of England were the ſame, Witneſs the Suc- Brother 


ceſſion of Richard II. to Edward III. alſo 


the Laws of Germany, and the ancient Saxons the Fa- 
were accordant hereunto ; and it was ac- ther, his 
cordingly decided in a Trial by Battle, un- Son to 

der Otbo the Emperor, as we are told by inherit. 


Radulphas, de Diceto ſub Anno 945. And ſuch 
are the Laws of France to this Day, Vide 
imus de Domanio Francie, Lib. 2. Ti. 12. 
And ſuch were the ancient Cuſtoms of the 
Normans, as we are told by the Grand Con- 
tumier, cap. 99. And ſuch is the Law of 
Normandy, and of the Iſles of Ferſey and 
Guernſey (which ſome time were N 
thereof) at this Day, as is agreed by Terrier, 
the beſt Expoſitor of _ uſtoms, Lib. 2. 
cep. 
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give an Account of his Actions, and upon 
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cap. 2. And ſo it was adjudg'd within my 
Remembrance in the Iſle of Fer/ey, in a 


Controverſie there, between Fobn Perebari 
and Fobn Rowland, for the Goods and Eſtate | 


of Peter Perchard. 

But nevertheleſs, Jobs the Uncle of 4, 
thur came by Force and Power, Et Rotoma- 
gam Gladio Ducaths Normanniæ accinllus ef 
per Miniſterium Rotomagenſis Arcbiepiſcopi, as 
Mat. Pars ſays ; and ſhortly after alſo uſur- 


| ped the Crown of Exgland, and impriſoned 


his Nephew Arthur, who died in the 
Year 1202. being as was ſuppoſed Murther. 
ed by bis ſaid Uncle, Vide Mat. Paris in 


fue Regni Regis Rici Primi, and Walfmngbam in 


Dodigma Neuſtriæ ſub eodem Anno 1202. 
; 2 oy Payne Jar his Uſurpation in 
Normandy, and to give himſelf better 
Pretence of Title, he by his Power fo far 
prevailed there, that he obtained a change 
of the Law there, purely to ſerve his Turn, 
by transferring the Right of Inheritance from 
the Son of the elder Brother to the younger 
Brother, as appears by the Grand Contamier, 


cap. 99. But withal, the Gloſs takes notice of 


it as an Innovation, and brought in by Men 
of Power, tho it mentions not the particular 
Reaſon, which was as aforeſaid. 

The King of Fance (of whom the Dutchy 
of Normandy was holden) highly reſented 
the Injury done by King Jobn to his Nephew 
Arthur, who as was ſtrongly ſuſpected came 
not fairly to his End. He ſummoned King 
Fobn as Duke of Normandy into France, to 


his 
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his Default of appearing, he was by King 
Philip of France forejudged of the ſaid Duchy, 


Vide Mat. Paris, in initio Regni Fohannis; an 

this Sentence was ſo effectually put in Exe- 
cution, that in the Year 1204. Mat. Paris 
tells us, Tots Normannia, Turania Andegavia, 


0 


Caſtellam ſunt in Regis Francorum Dominium 
But yet he retained, tho with much Dif- 


ficulty, the Iſlands of Ferſey and Guernſey, 


and 


Pictavia cum Civitatilus & Caſtels & 
Rebus aliis præter Rupellam, Toar, & Mar 


the uninterrupted Poſſeſſion of ſome 


Parts of Normandy for ſome time after, and 


both he and his Son King Her. III. kept 
Stile and Title of Dukes of Norman. 


the 


<, 2 
at which time for 3000 Livres Tournozs, and Normanay 
upon ſome other Agreements, he reſigned reſigned 
Normandy and Anjou to the King of France, Þy King 


and 


&c. till the 43d Year of King Hen. III. 


never afterwards uſed that Title, as 


appears by the Continuation of Mat. Pars, 
ſub Anno 1260. only the four Iſlands, ſome 
time Parcel of Normandy, were ſtill, and to 


this 


Day, are enjoyed by the Crown of 
land, viz. Ferſey, Guernſey, Sarke, and 


— | 
Aldernay, tho they are ſtill governed under 


their ancient Norman Laws. 
Secondly, As to the Second Inquiry, What 
Evidence we have touching the Laws of 
Normandy : The beſt, and indeed only com- 
mon Evidence of the ancient Cuſtoms an 
Laws of Normandy, is that Book which is 


called, The Grand Contumicr of Normandy, The Cn: 
tumier of 
wy Norman; : 


vn 


ch in later — has been illuſtrated 
as | 
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not only wich a Latin and French Gloſs, but 


alſo with the Commentaries of Terrier, a 


French Author. | 
This Book does not only contain many 
of the ancienter Laws of Normandy, but 
moſt plainly it contains thoſe Laws and Cu- 
ſtoms which were in Uſe here in the Time 
of King Hen. II. King Rich. I. and King Fobn, 
yea, and ſuch alſo as were in Uſe and Pra- 
Rice in that Country after the Separation 


of Normandy from the Crown of England ; 


for we ſhall find therein, in their Writs and 
Proceſſes, frequent Mention of King Ricb. I. 
and the entire Text of the 11oth Chapter 
thereof is an Edict of Philip King of France, 
after the Severance of Normandy from the 
Crown of England. (I ſpeak not of thoſe 
additional Edicts which are annex'd to that 
Book of a far later Date.) So that we are 
not to take that Book as a Collection of the 
Laws of Normandy, as they ſtood before the 
Acceſſion or Union thereof to the Crown 
of England; but as they ſtood long after, 
under the Time of thoſe Dukes of Normandy 
that ſucceeded Wiliam I. and it ſeems to 
be a Collection made after the Time of 
K. Hen. III. or at leaſt after the Time of 
K. Jobn, and conſequently it ſtates their Laws 
and Cuſtoms as they ſtood in Uſe and Pra- 
Qtice about the Time of that Collection 
made, which Obſervation will be of Uſe 
in the enſuing Diſcourſe. LS 
Thirdly, Touching the Third Particular, 
viz, The Agreement and Diſparity of the 
Laws of England and Normandy. It is very 
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true, we ſhall find a great Suitableneſs in 
their Laws, in many Things agreeing with 
the Laws of England, eſpecially as they ſtood 
in the Time of King Hen. II. the beſt Indi- 
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cation whereof we have in the Collection 


of Glanville; the Rules of Deſcents, of 
Writs, of Proceſs, of Trials, and ſome other 
Particulars, holding a great Analogy in both 
Dominions, yet not without their Diffe- 
rences and Diſparities in many Particu- 


lars, wiz. 


Firſt, Some of thoſe Laws are ſuch as were 


never uſed in England; for Inſtance, There Diffe- 


was in Normandy a certain Tribute paid to rence be- 
the Duke, called Monys, id eſt, 2 certain teen the 
Sum yielded to him (in Conſideration that 
he ſhould not alter their Coin) payable eve- L. vs of 
England, 


ry three Years, Vide Contumier, cap. 15. But 
this Payment was never admitted in England; 


indeed it was taken for a Time, but was 


ouſted by the firſt Law of King Hem. I. as 
an Uſurpation. Again, by the Cuſtom of 
Normandy, the Lands deſcended to the Ba- 


ſtard-Eigne, born before Marriage of the 


ſame Woman, by whom the ſame Man had 


other Children after Marriage, Contumier, 
cap. 27. But the Laws of England were al- 


ways contrary, as appears by Glanville, 


Lib. 59. cap. 13. And the Statute of Merton, 


which ſays, Nolumus Leges Anglicanas Mu- 


tare, Oc. Again, by the Laws of Normandy, 


if a Man died without Iſſue, or Brother, or 
Siſter, the Lands did deſcend to the Father, 


Contumier, cap. 15. Terrier, cap. 2. But in 
Pe" MF Th. 5 ng 


Contumier 
and the 
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Emgland, this Law ſeems never to have been 
uſed, Sed Quære, Glanville, Lib. 7. cap. 1. 
 24y, Again, Some Laws were uſed in 


long before the ſuppoſed Norman Conqueſt, 
and therefore could in no Poſſibility have 


their original Force, or any binding Power 


here upon that Pretence: For Inſtance, it 


appears by the Cuftumicr of Normandy, that 
the Sheriff of the County was an Annual 


Officer, and ſo tis evident he was likewiſe 


har before the Conqueſt: And among 
the 


ws of Edward the Confeſſar, it is pro- 
vided, Quod Aldermanni in Civitatibus eandem 
habeant Dignitatem qualem habent Ballivi bun- 
dredorum in Balliwus ſus ſub Vicecomitem : 
Again, Wreck of the Sea, and Treaſure 
Trove was a Prerogative belonging to the 
Dukes of Normandy, as appears by the Con- 
rumier, cap. 17, & 18. and ſo it was belong- 
ing to the Crown of Exgland before the 
Conqueſt, as appears by the Charter of 
Edward the Confeſſor to the Abby of Ramſey 
of the Manor of Ringſtede, cum toto ej ectu 


Maris quod Wreccum dicitur, and the like, vid: 
ibid. of Treaſure Trove, & wide the Laws 


of Edward the Confeſſor, cap. 14. So Fealty, 
Homage, and Relief, were incident to Te- 
nures by the Laws of , Vide Con- 
tumier, cap. 29. And ſo they were in England 
before the Conqueſt, as appears by the Laws 
of Edward the Confeſſor, cap. 35. and the 
Laws of Canutus, mentioned bo Brompton, 
cap. 8. So the Trial by Jury of Twelve Men 
was the uſual Trial among the Normans r 
mo 


Normandy, which were in Ule in England 


0 m—:“!: 0 , 2 8 


- 7 | 


Utrums, as —_— by the Contumier, cap. 92, 
93, & 94. and that Trial was in Uſe here in 
England before the Conqueſt, as appears in 
Brompton among the Laws of King Etheldred, 


cap. 3. Which gives ſome Specimen of it, 


viz. Habeant placita in ſingulis Wapentachiis 
& exeant Seniores duodecim Thani vel Præ- 


poſitus cum ins & jurent quod neminem innocen- 


tem accuſare nec Noxium concelare. 2 
3dly, Again, In ſome Things, tho both 
the Law of Normandy and the Law of 


England agreed in the Fact, and in the 
manner of Proceeding; yet there was an 


apparent Diſcrimination in their Law from 
ours: As for Inſtance, The Husband ſeized 


in Right of the Wife, having Iſſue by her, 


and ſhe dying, by the Cuſtom of W 
he held but ally during his Widowhood, 
Contumier , _ 719. But in England, he 
held during his Life by the urteſy of 
England 5188 | : 


eſpecially as they ſtood in the Times of 
Hen. TI. and Richard I. fo that they ſeem 


to be as it were Copies or Counterparts 


one of another; tho' in many Things, the 
Laws of England are fince changed ina great 
Meaſure from what they then were : For 
Inſtance, at this Day in England, and for 
very many Ages paft, all Lands of Inheri- 


| tance, as well Socage Tenures, as of Knighits 


Service, deſcend co the eldeſt Son, unleſs 


in Kent and ſome other Places where the 
I 4 Cuſtom 
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moſt Suits, eſpecially in Aſſizes, c“ Juri. 
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45%. But in ſome Things, the Laws of 
Normandy agreed with the Laws of England, 
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Old Law 


of Trials 


by Jury. 


where he ſpeaks thus, Contingit etiam mul- 
totiens quod Furatores in veritate dicenda ſunt 


Cuſtom directs the Deſcent to all the Males, 
and in ſome Places to the youngeſt; but 
the ancient Law uſed in England, though it 
directed Knights Services and Serjeanties to 


deſcend to the eldeſt Son, yet it directed Vaſ- 
ſalagies and Socage Lands to deſcend to all 


the Sons, Glanvil, Lib.7. cap. 3. and fo does 
the Laws of Normandy to this Day. Vide 
Contumier, cap. 26. & poſt bic, cap. 11. 


Again, Leproſy at this Day does not im- 


e the Deſcent ; but by the Laws in Uſe 
in England, in the elder Times, unto the 
Time of King Jobn, and for ſome Time 
afterwards, Leproſy did impede the Deſcent, 
as Placito quarto Fohanns, in the Caſe of 
I. Fulch, a Judge of that Time; and ac- 
cordingly were the Laws of Normandy, 
Vide Le Contumier, cap. 27- 3 | 

Again, At this Day, by the Law of Eng- 
land, in Caſes of Trials by Twelve Men, 
all ought to agree, and any one diſſenting, 
no Verdict can be given; but by the Laws 
of Normandy, though a Verdict ought to be 
by the concurring Conſent of Twelve Men 
yet in caſe of Diſſent or Diſagreement o 
the Jury, they uſed to put off the leſſer 
Number that were Diſſenters, and added a 
kind of Tales equal to the greater Number 
ſo agreeing, until they had got a Verdict of 
Twelve Men that concurred, Contumier, c. 95. 
And we may find ſome 1 of 
the like Uſe here in England, though long 
ſince antiquared, Vide Bracton, Lib. 4. cap. 19. 
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i contrarii ita quod in unam concordare non 
paſſunt ſententiam, Quo caſu de Conſilio Curie 
affortietur Aſſiſa, ita quod apponantur 7 


numer um majors parts que diſſenſerit, vel ſaltem 
quatuor vel ſex & adjungantur alia, vel etiam 
per ſeipſos ſine aliu, de veritate diſcutiant & jus 
 dicent, & per ſe reſpondeant & eorum veredictum 
allocabitur & tenebitur cum quibus ipſi comve=- 
nirent. 
Again, at this Day, by the Laws of Eng- 
land, a Man may give his Lands in Fee- 
ſimple, which he has by Deſcent, to any 
one of his Children, and diſinherit the reſt: 
But by the ancient Laws uſed here, it ſeems 
to be otherwiſe ; as Mich. 10 Fohanns Glanv. 
Lib. 7. cap. 2. the Caſe of William de Cauſeia. 
And accordingly were the Laws of Nor- 
mandy, as we find in the Grand Contumier, 
cap. 36. Quand le Pere avoit pluſieurs fills, ils 
ne peut faire de ſon Heritage le un Meilleur que 
le auter ; and yet it ſeems to this Day, in 
England, it holds ſome Reſemblance in 
Caſes of Frank-Marriage, viz. That the 
Doneſs, in caſe ſhe will have any Part of 
her Father's other Lands, ought to pur her 
Lands in Hocbpot. | Sa . 
Again, By the Law of England, the 
younger Brother ſhall not exclude the Son of 
the elder, who died in the Life-time of the 
| Father : And this was the ancient Law of 
Normandy, but received ſome Interruption 
in Favour of King Fobn's Claim, Vide Con- 
tumier, cap. 25. & bic ante; and indeed, ge- 
nerall x Rule of Deſcents in Normandy 
was the ſame in moſt Caſes with that of 


And of 
Deſcents. 
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Diſcents 
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Diſcents with us at this Day ; as for In- 


ſtance, That the Deſcent of the Line of 
the Father ſhall not reſort to that of the 


Mother, Er e converſo; and that the Courſe 
was otherwiſe in Caſes of 


Purchaſes. But 
in moſt Things the Law of Normandy was 


conſonant to the Law with us, as it was in 


the Time of King Richard I. and King 
Fobn ; except in Cafes of Deſcents to Ba- 


| — 12 excluding Mulier puiſne, as afore- 


Again, at this Day there are many Writz 
now in Uſe which were anciently alſo in 
Uſe here, as well as in Normandy: As Writs 
of Right, Writs of Dower, Writs De novel 
Diſſeiſin, de Mortdanceſtor, Furs utrum, Dar- 
rein preſentment, &c. And ſome that are now 


out of Uſe, though anciently in Uſe here 


in England; as Writs De Feodo wel wado, De 
Frodo vel Warda, &c. All which are taken 
Notice of by Glanvil, Lib. 13. cap. 28, 29. 
And the very ſame Forms of Writs in Effect 


Vere in Uſe in Normandy, as appears by the 


Contumier per Totum, and the Writ De Frodo 
vel Vado, (ibid. cap. 11.) according to Glan- 


ville, Lib. 13. cap. 27. runs thus, viz. Rex 
Vicetomiti ſalutem : Summone per bonos ſummoni- 


 fores duodecim liberos & legales homines de vi- 


cineto quod ſint coram me vel Fuſticiu meis eo die 
parati Sacramento Recognoſcere utrum N. teneat 


unam Carucatam Terre in illa villa que R. cla- 
mat verſus eum per Breve meum in Frodo an in 


va dio, invadiatam ei ab ipſo R. vel ab H. ante- 
cefſore ejus, (vel aliter) 70 fit Feodam vel bære- 
ditæ ip N. an in vadio invadiata ei ab 70 

. Ex R. vel 


— 
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R vel ab H. &c. Et interim Terram illam vi 
deant, &c. Vide ibid. . | 
And according to the Grand Contumier, 
that Writ runs thus, viz. Si Rex fecerit te 
ſeaurum de clamore ſuo proſequend' ſummoneas Re- 
cognitores de Viceneto quod fint ad primas Afſjſas 
Balliuæ, ad * 1 
in B. quod G. deforceat R. fit Feodum tenentis 
vel vadium novum dictum per Manus G. poſ 
Coronationem Regis Richardi & pro quanta, & 
wtrum fit propinquior Heres ad redimendum va- 
dium, & videatur interim Terre, &c. So that 
there ſeems lictle Variance, either in the 
Nature or in the Form of thoſe Writs uſed 
here, in the Time of Hen II. And thoſe 
_ in Normandy when the Contumier was 
ma | 8 


utrum Carucata Terre 
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Again, The Uſe was in England to limit Times of 
certain notable Times, within the Compaſs Limita« 
of which thoſe Titles which Men deſign'd on. 


to be relieved upon, muſt accrue : Thus it 


was done in the Time of Henry III. by the 


Statute of Merton, cap. 8. at which Time 
the Limitation in a Writ of Right was from 
the Time of King Henry l. and by that Sta- 
tute it is reduced to the Time of King Hen- 
ry IL. and for Aſſizes of Mort danceſfor they 
were thereby reduced from the laſt Return 
of King Jobn out of Ireland, which was 
12 Jobannis, and for Aſſizes of Novel Diſ- 
ſeiſm, a prima Transfretatione Regs in Norman- 
niam, Which was 5 Hen. 3. and which be- 
fore that had been poſt altimum redditum 
Henricus III. de Britannia, as appears by 
Bracton. And this Time of Limitation = 

. auo 
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among the Pleas of King Fobn's Time, the 


Cum quis intra Aſſam, &c. And the Time of 
Limitation in an Aſſize, was then poſt ultimam 


all Actions Anceſtrel from the Coronation 


| The Hiſtowp of the Ch. s. 
alſo afterwards, by the Statute of est. r. 
cap. 39. and Weſt. 2. cap. 2. 46. reduced 
unto a narrower Scantlet, the Wric of Right 
being limitted to the Firſt Coronation of 
King Richard I. Tn, 

But before the Limitation ſet by that 
Statute of Merton, there were ſeveral Limi- 
tations ſet for ſeveral Writs; for we find 


Limitation of Writs, De Tempore quo Rex 
Henricus avus woſter fuit wives & Mortuus; 
and in a Writ of Aile, Die quo Rex Hen- 
Ticus obiit in the Time of Henry II. as ap. 
pears by Glanville, Lib. 13. cap. 3. there 
were then divers Limitations in Uſe, as in 
Mortdanceſtors, poſt prima Coronationem no- 
ffram, wiz. Henrici ſecundi, Glanvil. Lib. 1. 
cap. I. and touching Aſſizes of Novel Diſ- 
ſeiſin, Vide ibid. cap. 32. where he tells us, 


meam Transfretationem, (viz. Henrici primi) in 
Normanniam, Lib. 13. cap. 33. But in a Writ 
of Right, as alſo in a Writ of Cuſtoms and 
Services, it was de tempore Regis Henrici avi 
mei, viz. Hen. 1. wid. ib. Lib. 12. cap. 10, 16. 
And it ſeems very apparent, that the Limi- 
tations anciently in Normandy, for all Actions 
Anceſtrel was poſt primam Coronationem Regs 
Henrici ſecundi, as appears expreſly in the 
Contumier, cap. 111. De Feofe & Gage. 

So that aneicntly the Time of Limita- 
tion in Normandy was the ſame as in England, 
and indeed borrowed from England, viz. In 


of 


s 
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of Henry IT. And thus in thoſe Actions 
wherein the Limitation was anciently from 
the Coronation of King Richard I. was ſub- 


125 


ſtituted as in the Writ De Feofe & Gage, in 


the Contumier, cap. 111. De Feofe & Forme, 


cap. 112, In the Writ De Ley Appariſan, ib. 


cap. 24. & cap. 22. Aſcun Gage ne peut eſtre 
requiſe en Normandy, fi il ne fuit engage poſt le 
Coronement de Roy Richard ou deins quarante 
ams: So that the old Limitation, as well 
for the Redemption of Mortgages, as for 
bringing thoſe Writs above-mentioned, was 
poſt Coronationem Regis Henrici Secundi; but 
altered, as it ſeems, by King Philip, the 
Son of Lews King of France, after King 
Fobn's Ejectment out of Normandy, and 
ſince the Time from the Coronation of King 


Richard I. is eſtimated to bear Proportion 


to 40 Years. It is probable this Change of 
the Limitation by King Philip of France, 


was about the beginning of the Reign of ; 


King Henry III. or about 30 or 40 Years 
after the Coronation of Richard I. from 
whoſe Coronation about 3o Years were 


elapſed, 5 aut 6 Henrici 3. for anciently 


the Limitation in this Caſe was 3o Years. 


' Fourthly, I now come to the Fourth In- 


quiry, viz. How this great Parity between 
the Laws of England and Normandy came to 
be effected; and before I come to it, I 
ſhall premiſe Two Obſervables, which I 


would have the Reader to an along with 


him through the whole Diſcourſe, wiz. 
Firſt, That this Parity of Laws does not at 
all infer a Neceflicy, that they ſhould be 


impoſed 


vas 


The pit of the Ch. é 
impoſed by the Conqueror, which is ſuffi 


ciently ſhewn in the foregoing Chapters, 


and in this it will appear, that there were 
divers other Means that cauſed a Similitude 
of both Laws, without any Suppoſition of 
impoſing them by the Conqueror. Second. 
ly, That the Laws of Normandy were in the 
greater Part thereof borrowed from ours, 
rather than ours from them, and the Simi- 
litude of the Laws of both Countries did 
in greater Meaſure ariſe from their Imita- 
tion of our Laws, rather than from our Imi. 


tation of theirs, though there can't be de. 


nied a Reciprocal Imitation of each others 
Laws was, in ſome Meaſure at leaft, had 
in both Dominions: And theſe Two Things 
being premiſed, I deſcend to the Mean: 


whereby this Parity or Similitude of the 


Laws of both Countries did ariſe, as fol- 
low, viz. 5 


Cauſes of Firſt, Mr. Camden and ſome others have 
a congrut- thought, there was ever ſome Congruity be- 


ty of 
Laws. 


tween the ancient Cuſtoms of this Iſland 
and thoſe of the Country of France, both 


in Matters Religious and Civil; and tells 


us of the ancient Druids, who were the 
common Inſtructors of both Countries 
Gallia Cauſidicos docuit 2 qa Britannos : 
And ſome have thought, that ancient! 

both Countries were conjoined by a ſm 

Neck of Land, which might make an eaſier 
Tranſition of the Cuſtoms of either Coun- 
try to the other; but thoſe Things are too 
remote Conjectures, and we need them 2 


4 
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to ſolve the Congruity of Laws between 
England and Normandy. Therefore, 


econdly, It ſeems plain, that before the Com- 


Normans coming in Way of Hoſtility, there merce,&c, 


was a great Intercourſe of Commerce and 
Trade, and a mutual Communication, be- 
tween thoſe Two Countries ; and the Con- 
ſanguinty between the Two Princes gave 
Opportunities of ſeveral Interviews between 
them and their Courts in each others 
Countries: And it is evident by Hiſtory, 
that the Confeſſor, before his Acceſſion to 


the Crown, made a long Stay in Normandy, 


and was there often, which of Conſequence 
muſt draw many of the Engliſh thither, and 
of the Normans hither ; all which might be 
a Means of their mutual Underſtanding of 
the Cuſtoms and Laws of each others Coun- 
try, and gave Opportunities of incorpora- 
ting and engrafting divers of them into 


between 
the Engliſh 


and Ner- 


Man,. 


each other, as they were found uſeful or 


convenient ; and therefore the Author of 
the Prologue to the Grand Cuſtumier thinks 
it more probable, That the Laws of Nor- 


- mandy were derived from England, than that 


ours were derived from thence. 


Thirdly, Tis evident, that when the Duke 


of Normandy came in, he brought over a 
reat Multitude, not only of ordinary Sol- 
iers, but of the beſt of the Nobility and 

Gentry of Normandy ; hither they brought 

their Families, Language and Cuſtoms, and 

the Victor uſed all Art and Induſtry to in- 
corporate them into this Kingdom: And 
the more effectually to make both People 

| | become 
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become one Nation, he made Marriages 
between the Engliſh and Normans, tranſplant. 
maingny Norman Families hither, and many 
E»zgliſh Families thither ; he kept his Court 
| ſometimes here, and ſometimes there; and 
by thoſe Means inſenſibly derived many 
Norman Cuſtoms hither, and Engliſh Cuſtoms 
thither, without any ſevere Impoſition of 
Laws on the Engliſh as Conqueror : And by 
this Method he might eaſily prevail to bring 
in, even without the People's Conſent, ſome 
Cuſtoms and Laws that perhaps were of 
Foreign Growth ; which might the more 
eaſily be done, conſidering how in a ſhort 
Time the People of both Nations were in- 
termingled ; they were mingled in Mar- 
riages, in Families, in the Church, in the 
State, in the Court, and in Councils; yea, 
and in Parliaments in both Dominions, 
though Normandy became, as it were, an 
Appendix to England, which was the nobler 
Dominion, and received a greater Con- 
formity of their Laws to the Engliſh, than 

they gave to it. | 
Fourthly, But the greateſt Means of the Aſ- 
ſimilation of the Laws of both Kingdoms was 
this: The Kings of England continued Dukes 
of Normandy till King Jobns Time, and he 
kept ſome Footing there notwithſtanding 
the Confiſcation thereof by the King of 
France, as aforeſaid ; and during all this 
Time, England, which was an abſolute 
Monarchy, had the Prelation or Preference 
before Normandy, which was but a Feudal 
Dutchy, and a ſmall Thing in reſpect of 
3 : Engl nd; 
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England ; and by this Means Normandy be- 
came, as it were, an Appendant to England, 


and ſucceſſively received its Laws and Go- 


vernment from England ; which had a greater 
Influence on Normandy than that could 
have on England; inſomuch, that oftentimes 
there iſſued Precepts into Normandy to ſum- 
mon Perſons there to anſwer in Civil Cauſes 


here; yea, even for Lands and Poſſeſſions 


in Normandy ; as Placito 1 Fohamns, a Pre- 


cept iſſued to the Seneſchal of Normandy, 


to ſummon Robert Feronymm, to anſwer to 


1 Marſhal, in a Plea of Land, giving 


im 40 Days Warning; to which the Te- 
nant appeared, and pleaded a e "as | in 
Normandy ® And the like Precept iſſued for 
William de Boſco, againſt Feoffry Ruſham, for 
Lands in Corbeſpine in Normandy. | 


And on the other Side, Trin. 14 Fohanns, 


in 2 Suit between Franc Borne and Thomat 


Adorne, for certain Lands in Ford. The De- 


fendant pleaded a Concord made in Nor- 
mandy in the Time of King Richard I. upon 
a Suit there beſore the King, for the Ho- 
nour of Bonn in Nor mandy, and for certain 
Lands in England; whereof the Lands in 

ueſtion were Parcel before the Seneſchal 


of Normandy, Anno 1099. But it was excepted 
againſt, as an inſufficient Fine, and varying 
in Form from other Fines ; and therefore 


the Defendant relied upon it as a Releaſe. 


By theſe, and many the like Inftances, it 
appears as follows, viz. N 


« | a. 
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Firft, That there was a great Intercourſe 


between England and Normandy before and 
after the Conqueror, which might give 


a great Opportunity of an Aſſimilation 


and Conformity of the Laws in both 
Countries. Secondly, That a much greater 
Conformation of Laws aroſe after the Con- 


queror, during the Time that Normandy was 


Fg by the Crown of England, than 


before. And 7hirdly, That this Similicude 


of the Laws of Exgland and Normandy was 


not by Conformation of the Laws of Eng- 


land to thoſe of Normandy, but by Confor- 
mation of the Laws of Normandy to thoſe 
of England, which now grew to a great 


Height, Perfection and Glory; fo that 
| Normandy became but a Perquiſite or Ap- 


it was anctently ſo here in England in Glan- 
vils Time, and was tranſmitted from hence 


out @ Criterion, or probable Indication, 


pendant of it. | 
And as the Reaſon of the Thing ſpeaks 
it, ſo the very Fact it felf atteſts it. For, 


| Firſt, It is apparent; That in Point of 
Limitation'in Actions Anceſtrel, from the 
Time of the Coronation of King Henry II. 


into Normandy ; for it is no way reaſonable to 
ſuppoſe theContrary,finceGlanville mentions 
it to be enacted here, Concilio procerum ; 2 

though this be but a ſingle Point, or In- 
ſtance, yet the Evidence thereof makes 


that many other Laws were in like Manner 
ſo fent hence into Normandy. 


4g Secondly, 
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; Secondly, It appears, That in the Succeſs ® 
ſon of the Kings of England, from King 
Malliam I. to King Henry Fl. the Laws of 
England received a great Improvement and 
Perfection, as will plainly appear from 
Glanvil's Book, written in the Time of 
King Henry II. eſpecially if compared with 
thoſe Sums or Collections of Laws, either 
of Edward the Confeſſor, William I. or Hen- 
ere einer 
So that it ſeems, by Uſe, Practice, Com- 
merce, Study and Improvement of the 
Enyliſh People, they arrived in Henty IT.'s 
Time to a greater Improvement of the 
Laws; and that in the Time of King Ri- 
ebard I. and King Fohn, they were more 


perfected, as may be ſeen in the Pleadings, 
eſpecially of King Johns Time; and tho 


far inferior to thoſe of the Times of Suc- 
ceeding Kings, yet they are far more regu- 
lar and perfect than thoſe that went before 
them. And now if any do but compare the 
Contumicr of Normandy, with the Tract of 
Glanville, he will plainly find that the Norman 
Tract of Laws followed the Pattern of Glan- 
vil, and was writ long after it, when poſſi- 
bly the Engliſh Laws were yet more refined 
and more perfect; for it is plain beyond 
Contradiction, that the Collection of 12 1 
Cuſtoms and Laws of Normandy was ma 

after the Time of King Henry II., for | 
mentions his Coronation, and appoints it 
for the Limitation of Actions Anceſtrel, 
Which. muſt ar leaſt be 30 Years. after ; 


en 
ads 
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is ſpeciſied the Inſtitution o 
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made after the Act of Settlement of Nor- 
mandy in the Crown of France; for therein 

f Philip King 
of France, for appointing the Coronation 


of King Richard I. for the Limitation of 


Actions; which was after the ſaid Philip's 
full Poſſeſſion of Normandy. 

Indeed, if thoſe Laws and Cuſtoms of 
Normandy had been a Collection of the 
Laws they had had there before the coming 
in of King William I. it might have been a 


Probability that their Laws, being ſo near 


like ours, might have been tranſplanted 
from thence hither ; but the Caſe is viſibly 
otherwiſe, for the Coutumier is a Collection 
after the Time of King Richard I. yea, after 
the Time of King Jobn, and poſſibly after 
Henry III.'s Time, when it had received ſe- 
— Repairings, Amendments and Poliſh. 
ings, under the ſeveral Kings of England, 
William I. William II. Henry I. King Steven, 
Henry II. Richard I. and King Jobs; who 
were either knowing themſelves in the 
Laws of Englafd, or were aſſiſted with a 


Council that were knowing therein. 


And as in this Tract of Time the Laws 


of England received a great Advance and 


Perfection, as appears by that excellent 
Collection of Glanville, written even in 
Henry II. s Time, when yet there were 
near 30 Years to acquire unto a further 
Improvement before Normandy was loſt ; 
ſo from the Laws of England thus model- 


led, poliſhed and perfeted, the ſame 
Draughts were drawn upon the Laws of 


Nor- 


r 


Time, and were in E 


ſure the Defloration of the E Fs chm. 
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and interlard 
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Normandy, which received the faireſt Lines 


from the Laws of England, as they ſtood 


at leaſt in the beginni — * of King Fobn's 
ffect in a 0 _ 


and a Tranſcri _ of them, th 
with many many a Laws 
and Cuftoms of their own, which al- 


733 


tered the Features of the Original i in —_ 


Points. 


" CHAP» ... 


, 


him in relation to the Laws, only that he 
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ward II. 


* AT which precedes in the Two fore- 
going Chapters, gives us ſome Ac- 
count of the Laws of England, as they ſtood 
in and after the great Change which hap- 
pened under King William I. commonly 
called, The Conqueror. I ſhall now proceed 
to the Hiſtory thereof in the enſuing Times, 
until the Reign of King Edward II. 
Wiliam I. having Three Sons; Rabert the 
eldeſt, William the next, and Henry the 
youngeſt, diſpoſed of the Crown of England 
to William his ſecond Son, and the Dutchy 
of Normandy to Robert his eldeſt Son ; and 
accordingly William II. commonly called, 
William Rufus, ſucceeded his Father in this 
Kingdom, We have little memorable of 


| ſeverely preſs d and extended the Fireſ 


Laws. 3 6 


Henry I. Son of William I. and Brother ol 


William IL. ſucceeded his ſaid Brother in 


the Kingdom of England, and. afterwards 
expelled his eldeſt Brother Robert out of 
the Dutchy of Normandy alſo. He pro- 
. | . Ceeded 


Concerning the Progreſo of the Laws of 
England after the Time of King Wil- 
* ' Tham J. until the Tine of | King Ed: 
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ceeded much in the Benefit of the Laws, 


VIZ | OX 
Firſt, He reſtored the Free- Election of Reſtored 
Biſhops and Abbots, which before that Time and re. 


he and his Predeceſſors inveſted, per Annulum f 


& Bacculum, yet reſerving thoſe Three 


Enſigns of the Patronage thereof, wiz. Conge 
4 Eſlire, Cuſtody of the Temporalties, and 
Homage upon their Reſtitution. Vide Hove- 
den, in Vita ſua. <q ET 
But Secondly, The great Eſſay he made, 


was the compoſing an Abſtra& or Manual 


of Laws, wherein he confirm'd the Laws of 
Edward the Confeſſor, Cum ills Emendationi- 
bus quibus eam Pater mens emendavit Baronum 
ſaorum Concilio; and then adds his own Laws, 
ſome whereof ſeem to taſte of the Canon 
Law. The whole Collection is tranſcribed 


in the Red Book of the Exchequer ; from 


whence. it is now printed in the End of 
Lambard's Saxon Laws, and therefore not 
needful to be here repeated. | 

They, for the moſt Part, contain a Mo- 
del of Proceedings -in the County Courts, - 
the Hundred Courts, and the Courts Leet; 
the former to be held Twelve Times in the 
Year, the latter twice; and alſo of the 
Courts Baron, Theſe were the ordinary 
uſual Courts, wherein Juſtice was then, 


and for a long Time after, moſt commonly 


adminiſtred; alſd they concern Criminal 


Proceedings, and the Puniſhment of Crimes, 


and ſome few Things touching Civil Actions 
and Intereſts, as in Chapter 70, directing 
Deſcents, vis ET 


Laws. 


136 


Frater vel Soror Patrss wel Matris, & deinceps 
in quintum Genetalium, qui cum propiores in pa- 
t bereditario ure ſuccedant ; Et dum 
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Si qu fine Liberi deceſſerit Pater aut Mater © 


ejus in Hereditatem ſuccedant, vel Frater vel 


Soror, ſi Pater & Mater de ſint.; fi nec bos babeat, 


rentela 
virili ſexau ( xtiterit & bæreditas ab inde fit Fe- 
mina non bereditetur ; primum Patri Feodum 


deinceps Acquiſitiones det cui mags velit, ſed { 
Bockland babeat quam ei Parentes dederint, non 
Mittat eam extra cognationem ſuam. 


I have obſerv'd and inſerted this Law, 


for Two Reaſons, viz. Firſt, To juſtify what 
I before ſaid, That the Laws of Normandy 
took the Engliſh Laws for their Pattern in 
many Things ; Vide le Coutumier, cap. 25, 26, 


36, &c. And Secondly, To ſee how much 


the Laws of England grew and increaſed in 
their Particularity and Application be- 
eween this Time and the Laws of Wiliam J. 
which in Chapter 36, has no more touching 
Deſcents but this, viz. Si qus inteſtatus obierit, 
liberi ejus hareditatem equaliter dividant. But 
Proceſs of Time grafted thereupon, and 
made particular Proviſions for particular 


_ Caſes, and added Diſtributions and Subdi- 


viſions to thoſe General Rules. 
Theſe Laws of King Henry I. are a kind 
of Miſcellany, made up of thoſe ancient 
Laws, called, The Laws of the Confeſſor, and 
King William I. and of certain Parts of 


the Canon and Civil Law; and of other 
Proviſions, that Cuftom and the ** 
5 of 


primogenitus Filias babeat, Emptiones vero & 


he would remit the Severity of the Foreft 
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choſen, and put together. 


EKing Stephen ſucceeded, by Way of Uſur- King . 
5 — Maud the Sole Daughter and P. | 


eir of King Hen. I. The Laws of Hen. I. 
grew tedious and ungrateful to the People, 
partly becauſe new, and ſo not ſo well 
known, and partly becauſe more difficult 
and ſevere than thoſe ancient Laws, called, 
The Confeſſor s; for Walſingham, in his Ypodigma 
Nenſtriæ, tells us, That the Londoners peti- 
tioned Queen Maud, ut liceret ex uti Legibus - 
ſan#i Edvardi & non legibus Patri ſui Henrici, 
gui graves erant ; and that her Refuſal gave 
Occaſion to their Defection from her, and 
ſtrenthened Stephen in his Uſurpation ; who, 
according to the Method of Uſurpers, to 
ſecure himſelf in the Throne, was willing 
and ready to gratifie the Deſires of the Peo-—ꝛ 
ple herein; and furthermore, took his Oath, 

1, That he would not retain in his Hands 
the Temporalties of the Biſhops; 24h, That 


Laws; and 34y, That he would alſo remit 
the Tribute of Danegeht: But he performed 
nothing. 1 Fa r 

His Times were troubleſome, he did lit- 
tle in relation to the Laws; nor have we any 
Memorial of any Record touching his Pro- 
ceedings therein, only there are ſome few 
Pipe Rolls of his Time, relating to the Re- 
venue of the Crown. 


Henry II. the Son of Maud, ſucceeded x. E. 11. 


Stephen, he Reigned long, wiz. about Thirty 
Five Years; and tho he was not without 
great 
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Peace, and 
reforms 
| the Coin. 


„Et  Leges Henrici 
El totum Regnum inviolabiliter 
j. Mored ea. 
Secondiy, Againſt the Inſolencies and Uſur. 
| —.— f the Clergy; he by the Advice of 
is Council or Parliament at Clarendon, en. 
| ated choſe Sixteen Articles mentioned by 
Mar. Para, ſub Anno 1164. They are long, 
and therefore I remit you thither for the 
Particulars of. them. WOT | 
Tis true, Thomas Becket, Archbiſhop of 
Canterbury, boldly and inſolently took upon 
him todeclare many of thoſe Articles void, 
_ eſpecially thoſe Five mentioned in his Epi. 
ſtle co his Suffragans, recorded by Hoveden, J 
viz. If, That there ſhould: be no Appeal | 
to the Biſhop without the _ Licence. 


2 > * # * 9 * o _ WW... 4 " * 4 "s ; 


+ — 


8 
z diy, That no Archbiſhop or Biſhop ſhould 
go over the Seas at the Pope's Command 
without the King's Licence. 3dhy, That the 


Biſnop ſhould not excommunicate the King's 


Tenants in Capite without the King's Licence. 
athly, That the Biſhop: ſhould not have 
the Conuzance of Perjury, or Fides Leffons. 


1 A And, 5:bly, That the Clergy ſhould be con- 


vened before Lay Judges, and that the King's 
s 
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Courts ſhould have Conuzance of Churches 


and of Tythes. Con 


_. Thirdy, He raiſed up the Municipal Laws Improv'd 


of the Kingdom to a greater Perfection, the Laws. 
and 23 more orderly and regular Admini- 

ſtration than before; tis erue, we have no 
Record of judicial Proceedings ſo ancient 
as that Time, except the Pipe Rolls in the 
_ Exchequer, which are only Accounts of his 
Revenue: But we need no other Evidence 


hereof than the Tractate of Glanville, which 
tho' perhaps it was not written by that 


 Ranulghus de Glanvilla, who was Fuſtitiarius 
Anglia under Hen. II. yet it ſeems to be 
wholly written at that Time, and by that 
Book, tho' many Parts thereof are at this 
Day antiquated and altered, and in that 


long Courſe of Time, which has elapſed 
ſince that King's Reign, much enlarged, 
reformed, and amended, yet by comparing 
it with thoſg Laws of the Confeſſor and Con- 
geror, yea, and the Laws of his Grandfa- 
ther King Nen. I. which he confirmed; it 
will eaſily appear, that the Rule and Order, 


as well as the Adminiſtration of the Law, 


was greatly improved beyond what it was 
formerly, and we have more Footſteps of 


their Agreement and Concord herein with 


the Laws, as they were uſed from the Time 


of Edw. I. and downwards, than can be 


found in all thoſe obſolete Laws of Hen. I. 
which indeed were but diſorderly, confuſed 
and general Things, rather che Caſes and 
Shells of directing the way of Adminiſtra- 
Lhd on „4 » $1,054 | | | : tion 


Cuſtoms, Rules, and Forms of Proceeding, 
: which is always the Effet of ſeveral In- 
dependent 


tion than Inſtitutions of Law, if compared de 
with Glanvilles Tractate of our Laws. ra 
'. _ Fourthly, The Adminiſtration of the Com- 
mon Juſtice of the Kingdom, ſeems to be I 
- wholly diſpenſed in the County Cours, 
Hundred Courts, and Courts Baron, ex- Fi 
- cept ſome of the greater Crimes reformed {MW C 
by the Laws of King Hen. I. and that Part as 
thereof which was ſometimes taken up by the F* 
uftitiarins Angliæ: This doubtleſs bred great a 
Inconvenience, Uncertainty, and Variety m 
in the Laws, vis. Ir 
Inconve- Firſt, By the Ignorance of the Judges, ol 
niencies which were the Freeholders of the County: 1 
in the For altho the Alderman or Chief Conftable R 
Lu. of every Hundred was always to be a Man p 
: — in the Laws; and altho' not only 
the Freeholders, but the Biſhops, Barons, tl 
and great Men, were by the Laws of King = 
Hen. I. appointed to attend the County K 
Court; yet they ſeldom attended there, or if J 
they did, in Proceſs of Time they neglected q 
the Study of the Enmghſh Laws, as great A 
Nen uſually do. Ft | Ir 
. Secondly, Another Inconvenience was, b 
That this alſo bred great Variety of Laws, C 
eſpecially in the ſeveral Counties: For the 
i Deciſion or 92 being made by di. a 
vers Courts, and ſeveral * 0 
and Judicatories, who had no common In- h 
. tereſt among them in their ſeveral Judica- 4 
tories, thereby in Proceſs of Time every ( 
ſeveral County would have ſeveral Laws, ; 
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rar 


dependent Judicatories adminiſtred by ſeve- 


ral Judges Is RL 
, A Third Inconvenience was, 
That all the Buſineſs of any Moment was 
carried by Parties and Factions: For the 
Freeholders being generally the Judges, and 


Converſing one among another, and being 


as it were the Chief Judges, not only of the 
Fact, but of the Law; every Man that had 


a Suit there, ſped according as he could 


make Parties, and Men of great Power and 
Intereſt in the County did eaſily overbear 
others in their own Cauſes, or in ſuch 
wherein they were intereſted, either by 


Relation of Kindred, Tenure, Service, De- 


pendance, or Application. f 


And altho' in Caſes of falſe Judgment, Remedi- 


the Law, even as then uſed, provided a Re- ed; By 


medy by Writ of falſe — before the Ordaia- 


King or his Chief Ju 
Judgment was found to be ſuch in the Coun- 
ty Court, all the Suitors were conſiderably 
amerced, (which alſo continued long after 
in Uſe with ſome Severity) 2 this proved 
e ineffectual Remedy for thoſe Miſ- 

lets. | 


ice; and in caſe the g 


Therefore the King took another and a Juſtices 


more effectual Courſe; for in the 22d Year 1 | 


of his Reign, by Advice of his Parliament 


held at Northampton, he inſtituted Juſtices 


itinerant, dividing the Kingdom into Six 
Circuits, and to every Circuit allottin 
Three Judges, Knowing or Experience 
in the Laws of the Realm : Theſe Juſtices 


with 
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Bride 


with their ſeveral Circuits are declared by 
Hoveden, ſub eodew de, i.e. 22 H 2. vir. 


3 Walterus þ 
— for Norfolk, 
e, 


Roberti, & 


ounties. 

* Hugo — Gungdevilla, V. filias Redulphi, 
& W. Baſſet, for Lincoln, Nottingham, Derby, 
Stafford, Warwick, Nene, and Leiceſter 
Counties. 


— Bernards, Riekorla Giffard: 


Ramfrey, for Kent, Surrey, 
Suſſex, Hampſhive, Berks, and Oxon Counties, 


& Rogerus filius 


4. V. filius Stephani, Bertein de Verdun, & 
Tarſtavi filius Simonis, for Hereford, See, 


© | Wire, and Sal Counties. 
5 Radulphus filius Stephani, W. R „ O 
Pipard, for the Counties Wilts, 


— Somerſet, Devon, and CorMmwall. ' 
6. Robertus de Warts, Radulphus de Glarvilla, 
Of Robertus Picknor, for the 


1 
La exiſtentium) miſſi ſunt per ſingulos An 


ſeems * the Author of the Treatiſe De 
Lugibus 


* G ies of — 
mond, Lancaſter, Cop We fmerland, 
Northumberland, 2 Cumberland. 


W 6 Confilio Archiegiſcopernmy Epiſcoporin 
& Baronum Regni, &c. apud Norti 


8 
IG 


Comitatus & ſuravernnt quod cuilibet 
conſervarent ileſum. — Fo. 313. 


*%, in Amo 1196: And that theſe Men 


were well known in the Law, appears by 
their Companion Radulpbur de Glawoils, who 


— . * e * , 15 of A * 7 77 
e piu of the Ch. 5. 


8. Clint- 4 
» Bedf, ord, Buckingham, Efex, 


Ch. 7. Common Law of England. 
Legibus Anglia, and was afterwards made 
uſtitiarins Anglie. a it 7% 
To thoſe Juſtices, was afterwards com- 
mitted the Conuzance of all Civil and Cri- 
minal Pleas happening within their Divi- 
ſions, and likewife Pleas of the Crown, 
Pleas touching Liberties, and the King's 
Rights; and the better to acquaint them 
with their Buſineſs, there were certain Aſſiſes 
which were firſt enacted at Clarendon, and af- 
terwards confirmed at Northampton ; they 
were not much unlike the Capitula tineris 
mentioned in our old Magna Charta, but not + 
ſo perfect, and are ſer down by Hoveden, , 
Ubi ſupra, and are too long to be here in- Notu ttb. 
ſerted: I ſhall only take Notice of this one, ſtanding 
viz, Eſtabliſhing Deſcents, becauſe I ſhall what our 
hereafter have Occaſion to ule it, Si qua Author 
obierjt Francus Tenens heredes ipfius remaneant nere 
in talem Seiſina qualem Pater ſuus, Ge. 1 
But beſides thoſe Courts in Eyre, there cies, 
were two great ſtanding Courts, viz. The ville and 
Exchequer, and the Court of Queen s- Bench, others, 
Vel Curiam coram iſe Rege, wel ejus Fuſticiario That the 


and it was provided by the above-mention- - * _ 


* antes ad Dominium Regis, in being, 


& ad Coronam per breve Domini Regis and Magus 
vel ileruns qui in tjus Loco erunt de Peodo dini. Chiterbas 
dis Militis 85 


i 8 only fix'd 
a, Niſi tam grandis fit quærela 3 C 
quod non bf le fine Domino Rege vel talis to ͤ cer. 


quam Fuſt iciæ ei reponunt pro 
vel ad illos qui in Loco ejus erunt, Sc. 


tat ione ſua, tain Place 
| which be- 


Neither do I find any diſtin& Mention of oe was 


the Court of Common Bench in the Time of — 


1 =. this certain, 


* 


writes, it 


ed. Aſiſæ, Quod Fuſticiæ faciant omnes Fuſticias then alſo 
Redl itudi ini 


P 
* ” . 
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this King, tho' in the Time of King Jobn 
there is often Mention made thereof, and 
the Rolls of that Court of — John's Time 
are yet extant upon, Record, & wide poſt. 

. al Richardi Primi. E eee e 
Limit- The Limitation of the Aſſiſe of Novel Di/- 
tioa- ſeiſn, is by thoſe Aſſiſes appointed to be, 
Dominus Rex wenit in Angliam 
Pacis factam inter ipſum, & Re- 


4 tempore 
 proximam 
gem filium ſuum. 

ſame King after wards, in the Twenty 


2 
ſifth Year of his Reign, divided the Limits of 
— of his Irinerant Faflicer into Four Circuits or . 
Diviſſons, and to each Circuit aſſigned a n 

er Number of Juſtices, viz. Five at 
, Which are thus ſet down in Hoveden, 


; Folio 337. vis. 8 
A 1179. 25 H. 2. Magno Concilio cele- 
brato apud Mind. ſhores, Communi Conſilio Archie- 40 


| piſcoporum Comitum & Baronum & coram Rege 
2 Fil ſuo, Rex diviſit Angliam in quatuor Pods 


n icuique partium prefecit viros ſapientes 
ad — 37 
Modu. 


Fuſtitiam in Terra ſua in bunc 
I. Ricardas Epiſcopm Winton, Ritardus The- 
ſanrarins „ Nicholams filius Turoldi, Tho- 
mas Baſſet © Robertus de Whitefield, for the 
Counties of Southampton, Wilts, Gloncefer, 
Samer ſer, De von, — Berks and * 
2. Galfridus Elienſis Epi Nicbolaus Ca- 
—— Regis, Gilbertus Pd, Reginald de 
W iſebecl Capellanus Regis & Ganlfridus Hoſce, 
for the Counties of Cambridge, Huntingdon, 
20 48 8 


. 
. 


SV, OV you Wo 


| Bucks and 1 ge 
de Gaerſt, Radulphus 4: Glanvilla 


_ Firſt, B 


Laws into Normandy, which, as before is o 
ſerved, cauſed chat great Suitableneſs be- 
tween their Laws and ours; fo that the 
Similitude did ariſe much more by a Con- 


ſoleace of the Pope 
Conſtitutions made in a Parliament at Cla- - 


| rewdens, — he — the Exorbicanc 
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Northampton, Leiceſter, Warwick, Winchefeer, 


Hereford, Stafford and Salop. 


3. Johannes Epiſcopus Nor icenſis, Hugo Mur- 
lac Clericur Re is; Michael Bellet, Richardms de 
le Per, & Roda has Brito, for Norfolk, Suffolk, 
Efex, Hartford Ms ddleſex, Rents Sarrey, Sufſex, 


4. Galfredas 77 Let, Johannes Comp, Hugo 
M. de Ben- 
dings, "Gag de Furnells, for che Counties 
of Nottingham, Derby, yt, wrt or yr ay! 
Wiftmerland, Cumberland, and Lancaſter. 

Ii ſunt Juſliciæ in Curia Regis conflitusi ad 
um clamores P 4 


4 


This Prince did theſe Three norable ; 
Things, viz. 


y this Means; 
perfected * Laws of England, 
transferred over many of the Engl 


he improved and Hei im- 


rovied 
and Feel the Laws, 


formation of their Laws to thoſe of England, 


than by any Conformation of the Engliſh 
Laws to theirs, . in the Reigns of 
King Hes. II. wo Sons, King 
—— and King Jobn, both of whom were 
alſo Dukes of 3 85 
Secondly, He check d the Pride and In- "Ray | 
and the Clergy, by thoſe the Pope. 


Power 


| 
| 
| 
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Power of the Eccleſiafticks, and the Exemp- 
tion they claimed from Secular Juriſdiction. 


And, 


Conquer- 
ed Ireland. 


Ireland, and added it to the Crown of 
England, which Conqueſt was begun by 
Richard Earl of Stigule or Strongbow, 14 H. 2. 


But was perfeted by the King himſelf in 


the Seventeenth Year of his Reign, and for 


the greater Solemnity of the Buſineſs, was 
ratified by the Fealties of the Biſhops and 


Nobles of Ireland, and by a Bull of Confir- 


mation from Pope Alexander, who was wil- 


K. Rich, 1. 


ling to intereſt himſelf in that Buſineſs, to 
ingratiate himſelf with the King, and to 
gain a Pretence for that arrogant Ufurpa- 
tion of diſpoſing of Temporal Dominions. 
Vide Hoveden, Anno 14 H. 2. | | 

Richard I. eldeſt Son of King Henry Il. 
ſucceeded his Father. I have ſeen little of 
Record touching * FOI Proceedings, 
either of him, or his ſaid Father, other than 
what occurs in the Pipe-Rolls in the Exche- 
quer, which both in the Time of Hen. II. 
Rich. I. and King Fohn, and all the ſuc- 


ceeding Kings, are fairly preſerved; and 


His Naval 


* 


the beſt Remembrances that we have of 


this King's Reign, in relation to the Law, 

are what Roger Hoveden's Annals have deli- 

vered down tous, viz. KIND 
Firſt, He inſtituted a Body of Naval Laws 


Laws, Cr. in his Return from the Holy Land, in the 
| _ Iſland of Oleron, which are yet extant with 
ſome Additions; De quibus, Vide Mr. Selden's 


Mare Clauſum, Lib, 2. cap. 24. and I ſuppoſe 


they 


Thirdly, He ſubdued and conquered 


( 

{ 
” 
po 


E 


2 


ö 


FTC 
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they are the ſame which are attributed to | 


him by Mar. Pars, Anno 1196. and he 


conſtituted Juſtices to put them in Exe- 


cution. 5 3 
Secondly, He obſerved the ſame Method 


of diſtributing Juſtice as his Father had be- 


a - 


gun, by Juſtices Itinerant per ſingulos Angliæ 


mented from what they were before, and 
Capitula de Fudæis; the whole may be read 


in Hoveden; fo. 423. ſub Anno 5 R. 1. and 


by thoſe Articles it appears, That at that 
Time there was a ſettled Court for the 
Common-Pleas, as well as for the Queen s- 
Bench, tho' it ſeems that Pleas of Land 
were then indifferently held in either, as 


appears by the firſt and ſecond Articles 


thereof, where we have, Placita per brevt 
Domini Regi, vel per breve Capitals Fuſticiæ, 
vel a Capitali Curia Regis coram eis ( Fuſticiu) 
miſſa: The former whereof ſeems to be the 
Common-Pleas, which held Pleas by Original 
Writ, which Writ was under the King's 
Teſte when he was in England; but when 
Ke was beyond the Seas, it was under the 
Teſte bf the Fuſticiarivs Angliæ, as the Cyſtos 
2 in the King's Abſence. 


he Power which the Juſtices Einerant 
had to hold Plea in Writs of Right, or the 
Grand Aſſize, was ſonietimes limited, as here 
by the Articuli Coronæ under Hen: II. to half 


3 Khighr's Fee, or under: For here in theſe 
rticles it is, De Magni Aſſiis que ſunt de 
5 Us centumi 


Articles 


ces lrine* 
Comitatus, to whom he delivered two Kinds rant. 

of Extracts or Articles of Inquiry, vi. 

© Capitula Coronæ, much reformed and aug- 
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centum Solidis & infra. But in the next Com- 


miſſions, Inſtructions, or Capitula Corona, it 
is, De Magnis Aſſiſis uſque ad Decem Libratas 


Terre & infra. 


In his Eighth Year, he eſtabliſhed a Com- 


Weights mon Rule for Weights and Meaſures through- 
and Mca= our England, called Aſiſa de Menſuris, where- 


ſures. 


in we find the Meaſure of Woollen Cloths 
was then the ſame with that of Magna 


Charta, 9 H. 3. viz. De duobus ulnis infra 


Liſuras. 

In the Year before his Death, the like 
Juſtices Errant went through many Counties 
of England, to whom Articles, or Capitula 
placitoram Coronee, not much unlike the for- 
mer were delivered. Vide Hoveden, ſub Anne 


1198. fo. 445. 
fy in the ſame Year, he iſſued Com- 


miſſions in the Trent, Hugh de Newille being 


Chief Juſtice; and to thoſe were alſo de- 
livered Articles of Inquity, commonly cal- 
led Aſiſæ de Foreſta, which may be read at 
large in Hoveden, ſub eodem Anno. Thele 
ve great Diſcoment to the Kingdom, for 
th the Laws of the Foreſt, and their Exe- 


cution were rigorous and grievous. 


King Jobn ſucceeded his ſaid Brother, 


both in the Kingdom of England, and Dutchy 
of Normandy; the Evidence that we have, 
touching the Progreſs of the Laws of his 
Time, are principally Three, viz. Firf, His 


Charters of Liberties. 2dly, The Records 
of Pleadings and Proceedings in his Courts; 


And * Courſe he took for ſettling 


the Engliſh Laws in Ireland. 
_— . 2, Touch- 
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1. Touching the firſt of theſe, his Charters 1. 


of the Liberties of Evgland, and of the Fore, is Char- 
were hardly, and with Difficulty, gained cc 
by his Baronage at Stanes, Anno Dom. 1215. 
The Collection of the former was, as Mat. 
Paris tells us, upon the View of the Char- 
ter or Laws of King Hen. I. which ſays, he 
contained quaſdam Libertates & Leges a Rege 
Eduardo Santte, Eccleſia & Magnatibus conceſ- 
ſas, exceptis quibuſdam Libertatibus quas idem 
Ker de ſuo adjecit; and that thereupon the 
Baronage fell into a Reſolution to have thoſe 
Laws granted by King Fobn. But as it is 
certain, that the Laws added by King 
Hen, I. to thoſe of the Confeſor were many 
more, and much differing from his; fo the 
Laws contained in the Great Charter of 
King Fobn, differed much from thoſe of 
ing Hen. I. Neither are we to think, that 
the Charter of King Fobn contained all 
the Laws of England, but only or princi- 
pally ſuch as were of a more comprehenſive 
Nature, and concerned the common Rights 
and Liberties of the Church, Baronage and 
Commonalty which were of the greateſt Mo- 
ment, and had been moſt invaded by King 
Fobn's Father and Brother. 

The leſſer Charter, or De Foreſta, was to 
reform the Exceſſes and Encroachments 
which were made, eſpecially in the Time of 
Rich. I. and Hen. II. who had made New 
Afforeſtations, and much extended the Ri- 

gour of the Foreſt Laws: And both theſe 
Charters do in Subſtance agree with that. 
e L 3 Magna 


Records, 
* 
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of Edw. I. & c. But ſome few Obſervables 


His 


— 


Cs 
of 
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Magna Charta, & de Foreſta, granted and con- 
firm d in 9 Hen. 3. I ſhall not need to re- 
cite them, or to make any Collections or In- 
ferences from them; they are both extant 
in the Red Book of the Exchequer, and in 
Mat. Paris, ſub Anno 1215. and the Record 
and the Hiſtorian do Verbatim agree. 


As to the Second Evidence we have of 


the Progreſs of the Laws in King Fobns 
Time, they are the Records of Pleadings 
and Proceedings which are ſtill extant: 
But altho' this King endeavoured to bring 


the Law, and the Pleadings and Proceed- 


ings thereof, to ſome better Order than he 


lound it; for ſaving his Profits whereof, he 
was very ſtudious, and for the better Re- 
duction of it into Order and Method, we 


find frequently in the Records of his Time, 
Fines impoſed. pro Stultiloquio, which were 


no other than Mulcts impoſed by the Court 


for barbarous and diſorderly Pleading : 
From whence afterwards that Common 
Fine aroſe, Pro pulchre placitando, which was 
indeed no other than a Fine for want of it; 
and yet for all this, the Proceeding in his 
Courts were rude, imperfect, and defe- 
&ive, to what they were in the enſuing Times 


I ſhall cake Notice of upon the Peruſal of 
the Judicial Records of the Time of King 
Fobn, Viz be ob HE Lt ng 


| If, That the Courts of ' King's- Bench and 


5 ourts, Common-Pleas were then diſtinct Courts, and 
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diftin&ly held from the Begining to the End 
of King Fohn's Reign. | 
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' 2dly, That as yet, neither one nor both 


of thoſe Courts diſpatch'd the Buſine ſs of the 
Kingdom, but a great Part thereof was diſ- 
patch'd by the Fuſtices Itinerant, Which were 
ſometimesin Uſe, bur not wichout their Inter- 
miſſions, and much of the Publick Bufineſs 


was diſpatch'd in the County Courts, and in 


other inferior Courts; and ſo it continued, 
tho' wich a gradual Decreaſe till the End of 


King Edw. I. and for ſome Time after: 


And hence it was, That in thoſe elder Times, 
the Profits of thoſe County Courts for which 
the Sheriff anſwered in his Farm, de Proficuis 
Comitatu; alſo Fines were levied there, and 
poſt Fines, and Fines pro licentia concordandi, 
and great Fines there anſwered ; Fines pro 
Inquiſitionibus habendi, Fines for Miſdemeanors, 
tho' called Amerciaments, aroſe to great 


Sums, as will appear to any who ſhall per- 


uſe the ancient Viſc on tiels. 


But, as I ſaid before, the Buſineſs of In- 


ferior Courts grew gradually leſs and leſs, 


and conſequently their Profits and Buſineſs 


ok any Moment came to the Great Courts, 
where they were diſpacch'd with greater 


Juſtice and Equality. Beſides, the greater 


Courts obſerving what Partiality and Bro- 
cage was uſed in the Inferior Courts, gave a 


pretty quick Ear to Writs of falſe Judgment, 


which was the Appeal the Law allowed 
from erroneous Judgments in the County 
Courts; and this, by Degrees, waſted the 
Credit and Buſineſs of thoſe inferior Courts. 


L 4 3442, : 
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3ahy, That the Diſtinction between the 
King i. Bench and Common- Bench, as to the 


Point of Communis placita, was not yet, nor 
for ſome Time after, ſettled; and hence it is, 
that frequently in the Time of King Jabn, 
we ſhall find that Common Pleas were held 
in B. R. yea, in Mich. & Hill. 13 Fobauns, 


2 Fine is levied coram ipſo Rege, between 


Gilbert Fizz, Roger and Helwiſe his Wife, 
Plaintiffs, and Robert Barpyard Tenant of 
certain Lands in Kirby, &c. "HE 
And again, whereas there was frequently 
granted anciently by the Kings 


of 


wverſis Termins ſecundo Fobannss, That upon 
2 Suit between Henry de Racbola, and the 
Abbot of Leiceſter before the Juſtices de Banco, 
the Abbot pleaded the Charter of King 
Richard I. Quod idem Abbas pro nullo reſpondeat 
niſi coram ipſo Rege vel Capitals Fuſtitiario ſuo; 
and it is ruled againſt the Abbot, Quia omnia 
Placita que coram Juſtic. de Banco tenentur, co- 
ram Domino Regi vel ej Capitali Fuſtitiario 
teneri intelliguntur. But this Point was after- 


wards ſettled by the Statute of Magna Charta, 
Luod Communia placita non ſequantur Curiam 


noſt ra m. hs 
_ 4thly, That the four Terms were then held 


according as was uſed in After-times with 
little Variance, and had the ſame Denomi- 


nations they ſtill retain. 


5ihbly, That there were oftentimes conſi- 
derable Sums of Money, or Horſes, or other 
Things given to obtain Juſtice ; ſometimes 
. . . . tis 


land, and allowed, Quod non implacite- 
tar nifs coram 72 | find inter Placita de di- 
e 


= R —— ww — » 


fitionem habendam per Legales, &c. and fre- 
quently the ſame was done, and often ac- 
counted for in the Pipe- Rollt, under the 
Name of Oblata; and to remedy this Abuſe, 


the Purgation 
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tis ſaid to be, pro habends Inquiſitione ut ſupra, 
and inter placita incerti temporis Regis Fobanns. 
The Men of Yarmouth againſt the Men of 
Haſtings and Winchelſea, Aﬀerunt Domino Regi 
tres Palfridos, & ſex Aſturias Narenſes ad Inqui- 


was the Proviſion made in King Fohn's and 
King Heu. ILI.d's Charters, Nulli Vendemus Fu- 
ftitiam wel Rectum. But yet Fines upon Ori- 
ginals being certain, have continued to this 


Day, notwithſtanding that Proviſion ; but 


thoſe enormous Oblata before- mentioned, 


are thereby remedied and taken away. 


6thly, That in all the Time of King Fobn, 
| Ipnem & Aquam, or the 
Trial by Ordeal, continued, as appears b 

frequent Entries upon the Rolls; but it 
ſeems to have ended with this King, for I 


do not find it in Uſe in any Time after: 


Perchance the Barbarouſneſs of the Trial, 
and Perſwaſives of the Clergy, prevailed at 
length to antiquate it, for many Canons 
oy been made againſt it. 


7h, In this King's Time, the Deſcent 
of Socage as well as Knight's Service 


Lands to the eldeſt Son prevailed in all 
Places, unleſs there were a ſpecial Cuſtom, 


that the Lands were partible inter Maſculos; 


and therefore, Mich. ſecundo Fobanns, in 4 


rationabili 2 Bonorum, by Gilbert Beville 


againſt William Beville his elder Brother for 


Lands in Guntborpe, the Defendant pleaded, . 
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Huod m partita vel partibilia fuere; and 
becauſe the Defendant could not prove it, 
Judgment was given for the Demandant: 


And by degrees it prevail'd ſo, that where- 


as at this Time the Averment came on the 


Part of the Heir at Law, that the Land 


uam partita wel partibilss extetit; in a lit- 
tle Time after the Averment was turn d on 
the other Hand, viz. That tho' the Land was 


Socage, yet unleſs he did aver and prove 


that it was partita & partibils, he failed in 
. 9 : | 


his Demand. 


Thirdly, The third Inſtance of the Progreſs 


of King Fohn's Reign, in relation to the 
Common Law, was his ſettling the ſame in 
Ireland, which he made his more immediate 
and particular Buſineſs: But hereof we 
ſhall add a particular Chapter by it ſelf, 
when we have ſhewn you what Proceedings 


and Progreſs was made therein in the Time 


of Edw. I. The many and great Troubles 


that fell upon King Jobn and the whole 


Kingdom, eſpecially towards the later End 
of his Reign, did much hinder the good 
Effect of ſettling the Laws of England, and 
conſequently the Peace thereof, - which 
might have been bottom'd, eſpecially upon 
the Great Charter. But this Unfortunare 
Prince and Kingdom were ſo intangled 


with inteſtine Wars, and with the Invaſion 


of the French, who aſſiſted the Exgliſu Barons 
againſt their King, and by the Advantages 
and Uſurpations that the Pope and the Clegy 

bY 0 uh 7 | made 
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made by thoſe Diſtempers, that all ended 
in a Confuſion with the King's Death. 


J come therefore to the long and trouble- 
ſome Reign of Hen. III. who was about 
Nine Years old at his Father's Death; he 
being born in Feſto ſancti Remigii, 1207, and 


* 
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King Jobn died in Feſto ſancti Luce, 1216, Hiſtory 


and the young King was crowned the 28th 
of October, being then in the Tenth Year of 
his Age, and was under the Tutelage of 
William Earl- Marſhal. $60 
The Nobility were quick and earneſt, not- 
withſtanding his Minority, to have the Li- 


of his 


Charters. 


berties and Laws of the Kingdom confirm'd ; 


and Preparatory thereto, in the Year 1223, 
Writs iſſued to the ſeveral Counties to in- 
quire, by Twelve good and lawful Knights, 
Yue fuerunt Li bertates in Anglia tempore Regni 
Henrici avi ſui, returnable quindena Paſchæ. 
What Succeſs thoſe Inquiſitions had, or what 
Returns were made thereof, appears not: 


But in the next Year following, the young 


King ſtanding in Need of a Supply of Money 
from the Clergy and Laity, none would be 
granted, unleſs the Liberties of the King- 
dom were confirm'd as they were expreſs d 
and contain'd in the Two Charters of King 


John; which the King accordingly granted 


in his Parliament at Veſtminſfer, and they 
were accordingly proclaimed, Ita quod Chartæ 
utrorumque Regum in nulla inveniatur diſſimiles, 
Mat. Paris, Anno 1224. 

In the Year 1227. The King holding his 
Parliament at Oxford, and being now _ 
n |" ws 
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Age; by ill Advice, cauſes the Two Char. 
ters he had formerly granted to be can- 
cell'd, Hanc occaſionem pratendens quod Cbartæ 
ilæ conceſſæa fuerunt & Libertates ſcripts & 
ſignate dum ipſe erat ſub Cuſtodia nec ſui Cor- 
poris aut figilli aliquam poteſtatem habuit, unde 
viribus carere debuit, &c. Which Fact occa- 


ſioned a great Diſturbance in the Kingdom: 


And this Inconſtancy in the King, was in 
Truth the Foundation of all his future Trou- 
bles, and yet was ineffectual to his End and 


Purpoſe; for thoſe Charters were not avoid- 


able for the King's Nonage, and if there 
could have been any ſuch Pretence, that 
alone would not avoid them, for they were 
Laws confirm'd in Parliament. , 
But the Great Charter, and the Charter 
of the Foreſt, did not expire ſo; for in 1253, 
they were again ſealed and publiſhed: And 
becauſe after the Battle of Eveſbem, the 
King had wholly ſubdued the Barons, and 
thereby a Jealouſie might grow, that he 
again meant to infringe it; in the Parlia- 
ment at Marlbridge, cap. 5. they are again 
- confirm'd. And thus we have the great Set- 
tlement of the Laws and Liberties of the 
Kingdom eſtabliſhed in this King's Time: 
The Charters themſelves are not every Word 
the ſame with thoſe of King Jobn, but they 
differ very little in Subſtance. 
This Great Charter, and Charta de Foreſts, 
was the great Baſis upon which this Settle- 
ment of the Engliſh Laws ſtood in the Time 
of this King and his Son; there were alſo 
ſome additional Laws of this King yet . 
whic 
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which much poliſhed the Common Law, 
viz. The Statures of Merton and Marlbridge, 


I. 

1- 

> 

4 

* and ſome others. „ 
le We have likewiſe Two other principal 
2 

| 

n 

1 

d 

I 

e 

t 

e 


Monuments of the great Advance and Per- 
fection that the Engliſh Laws attained to un- 
der this King, viz. The Tractate of Bratton, 
and thoſe Records of Plea, as well in both 
Benches, as before the Juſtices Itinerant, the 
Records whereof are ſtill extant. | | 
Touching the former, viz. Bractons Tra- Brads 
_ Rare, it yields us a great Evidence of the Treatiſe. 
Growth of the Laws between the Times of | 
Henry II. and Hen. III. If we do but compare 
r Glanvilles Book with that of Bratton, we 
: ſhall ſee a very great Advance of the Law 
1 in the Writings of the later, over what they 
are in Glanville. It will be Needleſs to in- 
ſtance Particulars ; ſome of the Writs and 
Proceſs do indeed in Subſtance agree, but 
a the Proceedings are much more regular and 
5 ſettled, as they are in Bracton, above what 
they are · in Glanville. The Book it ſelf in 
the Beginning ſeems to borrow its Method 
from the Civil Law; but the greateſt part of 
the Subſtance is either of the Courſe of Pro- 
ceedings in the Law known to che Author, 
or of Reſolutions and Deciſions in the 
Courts of King - Bench and Common-Bench, 
and before Fuſtices ITtinerant, for now the in- 
ferior Courts began to be of lictle Uſe or 
— | 
As to the Judicial Records of the Time Records, 
of this King, they were grown to a much 2 
greater Degree of Perfection, and the Nie: * 
dings 
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Civil Wars, that happened in his Time, gave 
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dings more orderly, many of which are 


extant: But the great Troubles, and the 


a great Interruption to the legal Proceed- 


ings of Courts; they had a particular Com- 
miſſion and 1 for Matters happen- 
ing in Time of War, ſtiled, Placita de Tempore 
Turbations, wherein are many excellent 
Things : They were made principally about 
the Battle of Eveſham, and after it; and for 
ſertling of the Differences of this Kingdom, 
was the DifFum, or Edittum de Kenelworth 
made which is printed in the old Magna 
Charta. $1 


We have little extant of Reſolutions in 


this King's Time, but what are either re- 


membred by Bracton, or ſome few broken 


and ſcattered Reports collected by Fitzher- 


K. Edw. I. 


bert in his Abridgment. There are alſo 
ſome few Sums or Conſtitutions relative to 
the Law, which tho' poſſibly not Acts of 


Parliament, yet have obtained in Uſe as 


ſuch; a? De diſtrictione Scaccarii, Statutum 
Pann & Cerviſiæ, Dies Communes in Banco, Sta- 


tutum Hiberniæ, Stat. de Scaccarid, Fuditium 


Colliſtrigii, and others. W 
We come now to the Tinie of Edw. I. 

who is well ſtiled our Exgliſi Fuſtini in; for 

in his Time the Law, quaſi per Saltum,obtained 


| a very great Perfection. The Pleadings are 


ſhort indeed, but excellently good and per- 

ſpicuous: And altho' for ſome Time ſome of 

dieſe Imperfe&ions and ancient inconveni- 

ent Rules obtain'd ; as for Inſtance, in point 

of Deſcents, where the middle Brother _ 
| e 8 
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of the Eldeſt, and dying without Iſſue, the 


Lands deſcended to the Youngeſt, upon that 
old Rule in the Time of Hen. II. Nemo pore 


elſe Dominus & Heres, mentioned in Glanville, 
at leaſt if he had once received Homage, 


13 E. r. Fitz, Avowry 235. Yet the Laws 


did never in any one Age receive ſo great 
and ſudden an Advancement; nay, I think 


I may ſafely ſay, all the Ages ſince his Time 


have not done ſo much in reference to the 
orderly ſettling and eſtabliſhing of the di- 
ſtributive Juſtice of this Kingdom, as he did 


within a ſhort Compaſs of the Thirty five 


Years of his Reign, eſpecially about the 
firſt Thirteen Years thereof. 


Indeed, many Penal Statutes and Provi- 


ſions, in relation to the Peace and good Go- 
vernment of the Kingdom, have been ſince 
made. But as touching the Common Ad- 
miniſtration of Juſtice between Party and 
Party, and accommodating of the Rules, 


and of the Methods and Orders of Pro- 


ceeding, he · did the moſt, at leaſt of any 
King ſince William E and left the fame 
as a fix d and ſtable Rule and Order of Pro- 
ceeding, very little differing from that 
which we now hold and practice, eſpecially 


ture thereof. 


I ſhall only give ſome ſhort Obſervations 
touching the ſame. Fi 


as to the Subſtance and Principal Conte, 


It would be the Buſineſs of a Volume to 
ſet down all the Particulars, and therefore 


"0 + 
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1. Firſt, He perfectly ſettled the Great Char- 


Practice conſonant to them in the Diſtri- 
bution of Law and Right, but alſo by that 
ſolemn AR paſſed 25 E. 1. and ſtiled Con- 
fir mationes Chartarum. 1 

2 Secondly, He eſtabliſhed and diſtributed 
the ſeveral Juriſdictions of Courts within 
their proper Bounds. And becauſe this 
Head has ſeveral Branches, I ſhall ſubdlvide 


| 
; 
| | . the lame, wiz. 
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1 ter, and Charta de Foreſta, not only by a 
| 


q| 1. He check'd the Incroachments and In- 
| ſolencies of the Pope and the Clergy, by the 
Statute of Carliſle, 0 | 
2. He declared the Limits and Bounds of 
li the Eccleſiaſtical Juriſdiction, by the Sta- 
1 tute of Circumſpecte Agats & Articuli Cleri. 
| For note, Tho' this later Statute was not 
publiſhed till Edw. II. yet was compiled in 
the Beginning of Edw. I. 5 
3. He eſtabliſhed the Limits of the Court 
of Common-Pleas, perfectly performing the 
Dired ion of Magna Charta, Quod Communia 
Placita non ſequantur Curia noſtra, in relation 
to B. R. — 2 expreſs Terms, extending 
it to the Court of Exchequer by the Statute 
of Articuli ſuper Chartas, Cap. 4. It is true, 
upon my firſt reading of the Placita de Banco 
of Edw. I. I found very many Appeals of 
Death, of Rape, and of Robbery therein ; 
and therefore I doubted, whether the ſame 
were not held at leaſt by Writ in the Common 
Phas Court: But upon better Inquiry, I 
found many of the Records before Fuftices 
3 | Itine- 
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Irinerants were enter dor fill d up among the 
Records of the ef, which might 
that Miſtake. _'- 

4. eine the Extent A the ak 92 
diction of the, Ste and Marſhal. Hide 
Articuli ſuper Chartas, ab, 3. 4 
J. He alſo ſettled. the Bounds: © 78 
not only of Counties, Hundpeds, 
and Courts Baron, which he e 
their proper and narrow. Bounds, fo 

eaſoos given before; and ſo — "= 
mon Juſtice of obs Kings m came to 


be adminiſtred b knowing in;e the 
ws, and — — in the G Gres 8 
of BY R. and C. B. = before — Jiine- 
rant; and alſo by chat;, excellent Statute, of 
. er I. cap. dad er Lia u the os 4 | 
Great Men within mits underfever 
Penalties, where. Fe very LES 
F Ons e ex- 
A ye ne. [ 
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Third ; TIT deere 15 
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Magus Charta, by the a 
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Mop which, notwichſtanding 
, 1554 formerly been frequent 
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. and 33 H. 8. 
"Eleventbly, He introduced gute a new 


Method, both in the Laws of #o/cs, and in 
the Method of their Dalpenſation, by. the 
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ing 71 his Judges, and part- 
by his own wiſe Inte — he ſilent- 
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ly and without Noiſe abrogated many ill 
and inconvenient Uſages, both in his Courts 
of. Juſtice, and in the Country. Ile xecti- 
fied and ſer in Order the Method of colle- 

his Revenue in the Exchequer, ànd re- 
moved oblolere and illeviable 
out of 


arts thereof 
and by the Statutes of 


— I. ad Weſtminſter 2. Glaureſter 


and Weftminſter 3. and of Arriculi ſuper Charta, 
remove almoſt * 1 — 
tevous or impractical out of the W, 
Sri the Courſe we 


emedics and Proviſions, as by the Lengrh 


its Adminiſtration, and ſub 
tuted ſuch apt, ſhort, pithy, and effeual 


of Time and Experience, had of their Con- 
venience, have ſtood ever ſince without 


any great Alteration, and ate now as ic 
were incorporated into, and become a Pare 
of the Common Law it ſelf. 


Upos the whole Matter, it Apes Chat 
very Scheme, Mold and Model of the 
„ reg Law, eſpecially it: relation to the 

of the Common Juſtice be- 
and' Party, as it was highly 
(oy in a much better Light and 


tween P 
reified 


M | Order 
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Order Fe this King than his Predeceffors 


left it to him, ſo in a great Meaſure 
it has continued the ſame in all ſu 
Ages to this Day; ſo that the Mark or 
| Epochy' we ate to take for the true Stating 
the Law of England, what it à, is to be 
* confidered , dare and eſtimated, from 
That it was when this King lefc it. Be- 
fore his Time it was in a great Meaſure 
rude and unpoliſti d, in compariſon of what 
it was after his Reduction thereof; and on 
the other Side, as it was thus poliſhed and 
ordered by him, ſo has it ſtood hitherto 
without any great or conſiderable Alterati- 
on, abating ſome few Additions and Altera · 
tions which ſucceeding: Times have made, 
which for the moſt part are in the ſubje& 
Matter of the Laws themſelves, and not ſo 
much in the Rules, Methods, = wo of 
its Adminiſtration. lin 
As I before obſerved ſome of thoſe: ma- 
ny great Acceſſions to the Perfaction of 
the Law under this King, fo I ſhall now 


or obſerve ſome of thoſe Boxes or Repoſitories 


. where they may be fond, which are of:the 
Ferrer Kinds, vin. 637% vis 
IM JING 
Es, The Ads of 3 in the 
Time of this King are full of excellent 
Wiſdom and Perſpicuity, yet Brevity; but 
of this, enough before is fade. 
Secondly, The Judicial Records inthe Time 
of this King. I ſhall not mention thoſe of 
the Chancery, the Cloſe-Patent and Chareer 
Rolls, which yet wall 70 much gr 
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the Learning and Judgment of that Time; 
—— elpectally thoſs in che King: 
| eſpeci ole in the Ring s- 
Bench and 4 and in the Rives. 
J have read over many of them, and do 
ally obſerve: M ene 

. That they are written in an excellent 


Hand. 


2. That the Pleading is very ſhort, but 
very clear and perſpicuous, and neither looſe 
or uncertain, nor perplexing the Matter 
either with 1 Obſcurity, or Mul- 
tiplicity of Words: They are _—_ and 
orderly : digeſted, effecually repreſenting 
the Buſineſs that they intend. _ 


it ſelf ) is perſpicuous, clear and rational; 
ſo that their ſhort and pithy Pleadings and 
Judgments do far better render the Senſe 
of the Buſineſs, and the Reaſons thereof, 
than [thoſe long, intricate, perplexed, and 


formal Pleadings, that oftentimes of late 


are unneceſſarily uſed, 


Wirdiy, The Reports of the Terms and 
Years of this King's Time, a few broken 


Caſes whereof are in Firzherbert's Abridg- 
ment; but we have no ſucceſſive Terms or 


Years thereof, but only ancient Manuſcripts 


rchance, not tunning through the whole 
ime of this King, yet they are very good, 


but very brief: Either the Judges then ſpoke 


leſs, or the Reporters were not ſo ready 
handed as to take all they ſaid. And hence 
* „ this 


3. That the Title and the Reaſon of the 
Law upon which they proceed (which many 
times is expreſly delivered upon the Record 
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this Binney makes them the more obſcure. 

But yet inthoſe brief Interlocutions between 
the Judge and the Pleaders, and in their 
Defthici6ns, there appears a great deal of 
Learning and Judgment. Senne of thoſe 
Reports, tho broken, yet the beſt of their 
Kind, arc in Lincolns-Inn Libr * Here, f 
thoſe Reports are not now publiſhed. 


Fourthly, The Tracts written or collect- 
ed in the Time of this wiſe and excellent 


Prince, which ſeem to be of Two Kinds, 
vix. ſuch as were only the Tractates of pri- 
vate Men, and therefo had no greater 
Authority than private Collections, yet con» 
tain much of the Law then in Uſe, as Hera 
the Mirror, Britton and Thornton; or elſe 
2dly, They were Sums or Abfirads ol 
ſome particular Parts of the Law, as Nove 
Narrationes, Hengam Magna & Parva, Cadit 
| afſiſa Summa, De Baſtardia Summa; by all 


which, compared even with Bracton, there 


appears a Growth and a Perfecting of the 
PL into a greater Regularity and Or. 


And thus much ſhall ſerve for the ſavent 
Periods or Growth of the Common Law 
untill the Time of Edw. I. inclufively, 


wherein having been ſomewhat prolix, I 


ſhall be the briefer in what follows, eſpe- 


cially ſeeing that from this —— — down- 


| wards, the Books and R 
give a full — 1 mas enſuin 


s: printed 
ving Progres 
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A 827 ga of the Pro 
, Laws, from the Time of Ki | 
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Hg nter . lnciafores 

hat large in Diſcourſing'of the ro- 
greſs of the L.ws, and the incidental Addi - 
tions they received in the ſeveral Reighs of 
King William II. King Hen: I. King's 
King Hen, II. King Richard I. King Foby, 
King Hen. III. = 3 King Edw. I. I ſhall 
now to give a brief Account of the 
thereof in the Time of Ed. II. 
and the ſucceeding Reigns, down-to- theſe 


was an Unfortunate Prince, and by reafon 
of the Troubles and Unevenneſs of his 
— the very Law it ſelf had many In- 


ns, yet it held its Current in a 
abate 


| Me face according to that Frame an 
| thar his Father had left tr in. 


Beſides the Records of Judicial Pproceed- 
ings in his Time, many whereof are ſtill 
extant, there were ſome other Things that 
occurr'd in his Reign which give us ſome 
kind of Indication of the State wh Con- 


M 4. _ Hilf, ö 


Times. 
Eduard Il. ſucceeding his Father cho hs K. 4 II. 


een of the Law during that Reign: As, 8 
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Qieſes thereof in Nerberber s Ab 


le bine at be Chi 8. 
Firſt, The Statutes made in his Time, 
r E. 2. ſtiled De 
Prerogativa Regis, which tho it be called a 
— yet f. or the moſt part is bur a Sum 


— Collection of certain of the King's Pre- 


that erg 2 Law, er ee 
«tor Inte nt King s Wardſhip o 
2 e Fate the Wardſhip. of 
— beben; The King's Grant of a 
Manor not ing an Advowſon Appen- 


Efohear' of the Lands of the Normans, w 
was in Uſe from the firſt Defection of Nor- 
—— King Jabs; The King's Title 
Royal Fiſh; Treafure Trove,' 
— many others, which were ancient Pre- 
eke to che Crom. 
Cetonahy, The Reports of the won a 
Terms of this Kiags Re Reign; theſe are not 


2 one entire olume, or in an 
ries or Order of Time, only ſome — 


and in ſome other Books diſperſc 
there are many entire Copies — abroad 
— exellently 
olutions agreein with thoſe of Edw. I's 
Time. Tbe | beſt y. of theſe Reports 
that I know now extant, is that in Lincolns- 


In Library, which gives a fair Sx — 
the Learning of the Pleaders and Jud 
that! Tinie.' Quere, F Maynard 81 . 


v not printed from that C 
K. Ed m. King Euzv. 


II. — his Father ; his 
Reign was Tong, and under it the Law was 
15 8 to the greateſt Height. The) "== 


NnanWooeogpe Mer m©o &© 


dant unleſs named; The King's Title ro the 


—_— 
p Ys — | 
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reported, wherein are many | 
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and Pleadets were very learned: The Plead. 


ings are ſome what more poliſhed than thoſe 
in the Time of Edw. I. yet they have neither 
Uncertainty, Prolixity, nor Obſcurity. They 
were plain and skilful, and in the Rules of 


and Titles of Inheritance, very learned and 
excellently poliſned, and exceeded thoſe 
of the Time of Edw. I. So that at the latter 
End of this King's Reign the Laws ſeemed 


Mi be near its Meridian. | 


The Reports of this King's Time run 


from the Beginning to the End of his 


Reign, excepting ſome few Years between 
the 1oth and 17th, and zoth and 33d Years 
of his Reign ; but thoſe Omitted Years are 
2 — on 1 de 
nard's Edw. III. 0 2271 "= 

The Book of Aſſizes is a Collection of 
the Aflizes that happened in the Time of 
Ed,. III. being from the Beginning to the 
End extracted out of the Books and Aſſizes 
of thoſe that attended the Aſſizes in the 


Country. * | 


| | Thefufices Linerant continued by intermit- 
ting Viciſſitudes till about the 4th of Edw. 3. 


and ſome till the 1och of Edw. 3. Their Ju- 
riſdiction extended to Pleas of the Crown; 
or Criminal Cauſes, Civil Suits and Pleas of 
Liberties, and Quo Marranto s; the Reports 
thereof are not printed, hut are in many 
Hands in Manuſcript, both of the Times of 
Edv. I. Edw. II. and Edw. III. full of excel- 
ledt Learning. Some few broken ner - 
n | | thoſe 


Law; eſpecially in relation to real Actions, 


thoſe Eyrer, eſpecially 'of - Cornwal, Notting- 
bam, N. and Derby, are collected by 
Fitzherbert in his Abridgment. 

After the 10th of 'Edv. III. I do not find 
any Juſt ces Errant ad C Placita, but 
only ad Placita Foreſt ; other Things that 
concerned thoſe Fuſtices Itinerant were ſup- 
and tranſa in the Common Bench, 


for Placita de Libertatibus, and be- 
fore Juſtices of Aſſize, Niſ prime 
Terminer, and Goal Delivery for 
Pleas of the Crown: 


of Fa Il 


E. Reb. H. Richard UL N his Grandfather, 
rogether with the 
reaſon of th 


the Di of the Law, 
Honour of the Kingdom, b 
Weakneſs of this P , and the Difficulties 
. —— Government, ſeem d fome- 
what to decline, as may appear by com- 
g the Twelve laſt Years of Edw. III. 
commonly called Quadrageſins, with the —4 

ports of King Richard II. wherein a 
sf Declination of the Learning ad 

hof the Judges and Pleaders.' - © 


is true, we have no printed continued 1 
. Report of this King's Reign; but I have 


ſden the entire Years and Terms thereof in 
a Manuſcript, out of which, or ſome other 
Copy thereof, I ſuppoſe Firzherbert abſtract- 


ed thoſe broken Caſes of this e in his 
| * 


ba 
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for Communia placita, in the King . Bench and 


rn 


And thus much for the Law in n he Time 


4 | a a aa AS a . 


1 


Gb. A Common Uu of England. 


In alli thoſe former Times, eſpecially from 
the End of Ed. III. packe vo the Beginning 
of Edu, I. the Learning of the Common 
Law conſiſted principally in Afizes and 

Actions; and rarely was eny Title dermi 


17 


in any perſonal Action, unleſs in Caſes of 


Titles to Rents, or Services by ee 3 


and the Reaſons thereof were principal y 


theſe, wi. © 

75 Firſt, Becauſe theſs ancient Times' were 
t Favourers of the'Pofſeſſor, and there- 
re if about the Time of Edw. II. a Diſ- 
ſeiſor had been in Poſſeſſion by a Year and 
a Day, he was not to be put out without a 
Recovery by Aſſize. Again, If the Diſſeiſor 
had made a Feoffmene, they did not coun- 


tenance an Entry upon the Feoffee, beeduſe 
thereby he might loſe his Warranty, wick 
he migtie ſave if he were Imple d in . 
Aſſize or Writ of Entry; and by this Means 


real Actions were frequent, and alſo Af- 
ſizes.” 

' Secondly They were willing to quiet 
Men's Poſtefſions, and therefore after a Re- 
covery' or Bar in an Aſſize or real Action, 
the Party was driven to an Action of a high- 
er Nature. 


Action wherein a Perſon could recover his 
Poſſeſſion, other than by an Aſſize or a 
real Action; for till the End of Edw. IV. 
the poſſeſſion was not recovered in an 
Eject ions firme, but only Damages. 


ond effezual Remedy to recover a Poſſe 
ſion, 


Thirdly, Becauſe there was then no known 


Fourthly, Becauſe an Aſſize was a ſpeedy 
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the y' Impatneltd, 
— at at iow Bay ”* the Return. 
And altho' by Diſuſage, the Praciſers.of che 


Law are not ſo ready in it, yet por — 


thereof in thoſe Times was as ready 

23s well known to all Profeſſors of the Law 

as the Courle of e neo | 
K.Hen IV. Touching the Reports of the — and 
K. H. V. Terms of Hen. — and Hen. V. I can only 
— 22 
of the Learning contained in them, or 
in — Futicioofnels and: Knowledge of the 
Judges nnd: -Pleaders, nor in any other Re- 
ſpe ariſe to the Perſegion * of che laſt 

welve Years of Edw. III. 

K. h. VI. But the Times of Hen. VI. a alla nf 
e Tin IV. Edw. V. and Hes. VII. were 


Times that abounded with learned and ex- 
K vn cellent Men. There is little Odds in the 


"Uſefulneſs or Learning of theſe Books, on- 
ly the firſt Part of Hen. VI. is more barren, 

pending it ſelf much in Learning of little 
—— and now out of Uſe; but — — 
cond Part is full of excellent Learni 

inthe Times of thoſe Three Kings, 
Edw. IV. and Her. VII. the Learning — 
to be much alike. But theſe two Things 
are obſervable in them, and indeed gene- 
rally in all, Reports after the ew of 
*. III. 92 1 | £ #1 


„ U 
not ſo —— as formerly, but —_ 


Tes of Land were determined in perl, 8 
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not arrive either in the Na- 
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nal Actions; and tho Reaſons hereof:{cem 


to bo, 
If, Becauſe the — chem began 


by: lictle and * to be leſs kown or 
* The Strictneſ 8 
anciene. 5 : 
Poſſcſions. to Poſſeſſors till Eviction b — 
Action n not to be ſo much in Uſę, 
| unleG in Caſes of Diſcents and Diſcontinu- 
ances, the latter neceſſarily drove the De- 
mandant to his Frmedon, or his Cai in Vun, 
&c. But the Deſcents that toll d Entry were 
rare, becauſe Men preſerved their . 
to enter, &. by continual Claims. 
ebe Becauſe the Statute of 8 H. 6. had 


Poſſeſſions by a Writ of Forcible Entr 
while the Method of Recovery of Po 
by Ejectments was not known or aach 
The Second Thing obſervable is hat 
tho' Pleadings in he Times of thoſe Kit 
were far ſhorter than afterwards, eſſ 
after Hen. VIII. yet they were — 
than in the Time of King Edw. III. and the 
Pleaders, yea and the Judges too, became 
ſomewhat too curious therein, ſo that chat 
Art or Dexterity of leading, which un its 
Uſe, Nature and des ign 


i — 


the Matter to Judgment with a convenient 
Certainty, degan to de tate from its pri. 


and to become a Pice of Ni 
— Cutioſity ; which how theſe later 


have improved, the Length of the lead - 


ings, the many and unneceſſary Repetitions, 


the 


Men to an Action to recover their 


— to render 
the Fact plain and intelligible, and tobring 


the true Uſe and 
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Che ations; im at: 


che many Miſcarriages of Cauſcs upon finaſl 
and trivial Ni iceties in Pleading, have too 
much wirneſſed. 163 7 99; HH „Nr 
I ſhould now ſay Lombnhingr touching the 
Times ſince Her. "VI. to this rnd and 
therefore ſhall conclude:this. Cha 
ſome general Obſervations cou 
Proceodings o Law in theſe later Times. . 
And I ſhalt begia where I left be- 
fote, touching the Length and Nicery of 
— — ws nr A far exceeds 
not o rt picuous Courſe 
of nA which was in the Time of 
Hen. VI. Ed. IV. and Hen. VII. but thoſe 


of all Times wharſoever, as our vaſt Preſſes 


of Parchment for anly'< one Pes. do abun- 
dantiy witnefſss. 

And _ er chereof len eo. be 
N 


PPE Becauſein dlicientTimesthe Plead- 


} 


ings were drawn at the Bar, and the Ex- 
ceptions . (alſo ) taken at the Bar, which 


were rarely taken for the Pleafure or Cu- 
rioſity of the Pleader, but only when it 
was apparent that the Omiſſion or the Mat- 
ter to was for the moſt part the 
Merit and Life of che Cauſe, — pur- 
omitted or miſpleaded — his 


now the Pleadings being firſt drawn in 

and. it are dran to au exceſſive 

— much Labourouſneſs and 

enlar leſt it might afford an Ex- 

Kae. not ed by the e Pleader, and 
N U 
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or Cauſe would bear no better: But 
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| all Thin 
which in ancient Times might perh 


antiquated as to their Uſe, are: 


which could be eaſily ſupplied from the 


Truth of the Cafe, leſt the other Parry 
ſhould” catch that Advantage which com- 


the adverſe Party ſtudies, not in 
Con tion of the Merits or Juſtice of 
che'Ca ©; but to find a Slip to faſten upon, 
tho' in Truth, either not —— to the 
Merits of the Plea, or ar leaſt Hot to the 
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Merits- of the Cauſe, if che Plea were in = 


conform to ĩt. 
; Becauſe thoſe Parts of gan 


\ Secoyd 


material, but at this Time are oily 


ent Forms at firſt introduced for Conveni- 
ence, but now not neceſlary, or it may be 


yet continued 
as Things wonderfully material, tho” they 
only ſwell the Bulk, but contribute Hothing 
to the Weight of the Plea, 
 Thi#dhy," Theſe Pleas b being moſtly y drawn 
by" Clerks, who are pa Entries and 


_ Copies thereof, the 1— the aw ye ace, 
| the more Profits come to them, and the 


dearer the Clerk's Place is, the dearer he 
makes the Client pay. 

 Fourthly, An Overforwardnef i in Courts 
to give Countenance to frivolous Excepti- 


ons, tho they make nothing to the true 


Merits of the Cauſe; whereby it often hap. 


ding to their Merits, but do often miſcarry 
for confiderable Omiffions 1 in * 


f 41 — | 


pens that Cauſes are not — — accor- 


mere Styles and Forms, are ſtill continued 
with much Religion, and ſo all thoſe anci- 
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F 


= * 2 0 
4 Ge rn ATTY „ ; > i 


176 


ſeryed, and Juſtice there ſo ill 


why muſt needs — 


de ina of tbe Ch 8. 


But, Secondly, I ſhall conſider what is the 
Reaſon. that in the Time of Edw, I. one 
Term contained not above two or three 
Hundred Rolls, but at this Day one- Ten 


contain two Thouſand Rolls or more. 


The Reaſons whereof may be cheſe, wie, 


2 (}7 6k 
F . Many p petty Buſineſſes, as 'Treſpaſ- 
60 15 an ꝗ Debts under 40 , are now brought to 

Weſtminſter, which uſed to —＋ — in 
the Co ty or Hundred Co and yet the 
Plat 7 mou 2 be — —_—_ e br 
\ thoſe Inferior; Courts are ſo i 
adwiniſtred, 
pere better ſeek it (where it may 
had) at Feftminfer, tho at ſome whit 
ene 
Lultitudes of Attornies praiſing 
zreat Cours at — w — are 
— er arket to grat een 
pit t or Falle of eve e pes 
, A great Encreaſe of People in this 
above what they oo anciently, 


] 
. f Lede and 


4b. A great Encre 


Trading Perſons, above what there Were 


in ancient Times, which muſt have the like 


others, all which breed new Queſtions, 
new , Suits at Law, and in particular, 


the Statute touching rhe deriſing of Lands, 
cum multss alia. 


cy Niultiphcation of Adicns Fee 
the Caſe, which were rare — and 
| 4 thereby 


22 5 Malticudesef new Laws, both Penal 


_ 
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thereby Wager of Law ouſted, which diſ- 


couraged many Suits : For when Men were 


ſure, that in caſe they reſted upon a bare 


Contract without Specialty, the other Party 


might wage his Law, they would not reſt 
upon ſuch Contracts without reducing the 
Debt into a Specialty, if it were of any 
Value, which created much Certainty, and 


| accorded many Suits, ' 


And herewith I ſhall conclude this Chap- 
ter, ſhewing what Progreſs the Law has 
made, from the Reign of King Edw. I. down 


to theſe Times. 


N CHAP. 
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Ireland. 
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CHAP. IX. 


Concerning the ſettling of the Common Law 

of England in Ireland and Wales: 
And ſome Obſervations touching the Iſles 
of Man, Jerſey and Guernſey, Ge. 


THE Kingdom of: Felend being. con- 


quered by Hen. II. about the Year 1171. 


He in his great Council at Ox, conſtitu- 
ted his 2 Son, Jobn, King thereof, 
e 


who proſecuted that Conqueſt fo tully, that 
he introduced the Engliſh Laws into that 
Kingdom, and ſwore all the great Men 
there to the Obſervation of the ſame, which 
Laws were, after the Deceaſe of King Jobn, 


again reinforc'd by the Writ of King Hen. III. 
reciting that- _ Jobs, Rot. Clauſ. 


10 H. 3. Memb. 8, 
Pryn. 252, 253, Oc. 

d becauſe the Laws of England were 
not ſo ſuddenly known there, Writs from 


10. Vide infra, & 


Time to Time iſſued from hence, containing 
divers Capitula Legum Angliæ, and command- 
ing their Obſervation in Ireland, as Rot. Parl. 
11 HF. z the Law concerning Tenancy by 
Ys 2 


Curteſy, Rot. Clauſ. 20 H. 3. Memb. 3. Dorſo. 
The Law concerning the Preference of the 


Son born after Marriage, to the Son born 


of the ſame Woman before Marriage, or 


Baſtard eigne & Mulier puiſne, Rot. Clauſ. 


20 H. 


r r e 
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20 H. 3. Memb. 4. in Dorſo: do the Law 


concerning all the Parceners inheriting with- 
out doing Homage, and ſeveral Tranſmiſ- 
ſions of the like Nature. | 

For tho' King Hen. II. had done as much 


to introduce the Engliſh Laws there, as the 


Nature of the Inhabitants or the Circum- 
ſtances of the Times would permit; yet 


patty for want of Sheriffs, that Kingdom 


being then not divided into Counties, and 


partly by reaſon of the Inſtability of the 
triſh, he could not fully effect his Deſign: 
And therefore, King John, to ſupply thoſe 
Defects as far as he was able, divided 
Leinſter and Munſter into the ſeveral Coun- 
ties of Dublin, Kildare, Meath, Uriel, Cater- 
logh, Kilkenny, Wexford, Waterford, Cork, 
Limerick, Tiperary, and Kerry; and appointed 


Sheriffs and other Officers to govern em 


after the Manner of England; and likewiſe 
cauſed an Abſtract of the Engliſh Laws un- 
der his Great Seal to be tranſmitted thither, 
and depoſited in the Exchequer at Dublin: 
And ſoon after, in an 5b: Parliament, by a 
general Conſent, and at the Inſtance of the 
Iriſh, he ordain'd, That the Engliſh Laws 
and Cuſtoms ſhould thenceforth be obſerved 


in Treland, and in order to it, he ſent his 


Judges thither, and erected Courts of Judi- 


cature at Dublin. 


But notwithſtanding theſe Precautions of 


King Fobn, yet for that the Brebon Law, 


and other Irifþ Cuſtoms, gave more of Power 
to the great Men, and yet did hot no_ 
the Common People 1 ſo ſtrict and regul p 

2 


% 
* 


Vide 4th - 
Inſt. 149. 


% N 


1. Inſt. 
141. 


lierem, ſive Viduam ſius aliam hereditatem ba- 


A as the Laws of England did. 
Therefore the very Engliſh themſelves be- 
came corrupted by them, and the Engliſb 
Laws ſoon became of little Uſe or Eſteem, 
and were look d upon by the Iriſh and the 
degenerate Engliſh as a Yoke of Bondage 

fo that King Hen. III. was oftentimes nece 


ſitated to revive em, and by ſeveral ſuc- 
b 


ceflive Writs to enjoin the Obſervation of 
chem. And in the Eleventh Year of his 
Reign he ſent the following Writ, wiz. 


N. B. Thu Writ is curtail d by my Lord Cook. 


Henricus Rex, Cc. Baronibus Militibus G 
alia libere Tenentibus Lageniæ, ſalutem, &. 
Sats ut credimus veſtra audivit diſcretio, quod 
cum bong memoria Fobannes, quondam Rex 
Anglia Pater Noſter- venit in Hibermam, ipſe 
duxit ſecum viros diſcretos & Legi peritos, quo- 
rum Commumi Conſilio, & adinſtantiam Hibernien- 


ſcum Statuit & præcepit Leges Anglicanas teneri 


in Hibernia, ita quod Leges eaſdem in ſcriptis 
readattas reliquit ſub ſigillo ſuo ad. Scaccar. 
Dublin. Cum {gitar Conſuetudo & Lex Angliæ 
fuerit, quod ſi aliquis deſponſaverit ali 44 


bentem, C ipſe poſtmodum ex ea prolem ſuſcita- 
verit, cujus clamor auditus fuerit infra quatuor 
parietes idem Vir (i ſupervixerit ipſam uxorem 
ſuam, habebit tota vita ſua Cuſtodiam Heredita- 


tis uxoris ſue, licet ea forte habuerit Hæredem 


primo viro ſuo qui fuerit Plenæ atats vob 
Mandamus 838 quatens in loquela que 
eff. in Curia Willi. Com. Mareſc. inter Mauriti 
Fitz, Gerald Petent. & Galfridum de Mere 
| 4 
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Tuſticiarium noſtrum Hibernie tenentem, vel in 
alia Loquela que fuerit in Caſu prædicto nullo 
modo Fuſtitiam in contrar facere preſumats. 
Tefte Rege apud Weſtm. 10 De- 
| cemb. Anno 119 Regni Noſtrs. 


And Norte, In the ſame Year another Writ 


was ſent to the Lord Juſtice, Commanding 


him to. aid the Epiſcopal Excommunica- 
tions in Ireland with the Secular Arm, as in 
England was uſed. * 

And about this Time, Hubert de Burgo, 
England, and Earl of 
ent, was made Earl of Connaught, and 
rd Juſtice of Ireland during Life ; and be- 
cauſe he could not Perſonally attend, he on 
March the roth, 1227. appointed Richard de 
Burgo to be his Deputy, or Lord Juſtice, 
— whom the King ſent the following 

Vrit: 


Rex dilecto & fideli ſuo Richardo de Burgo 


2 ſuo Hiberniæ ſalutem. Mandamus 
vob 


iter Præcipientes, quatenus certo die & 
loco faciatis venire coram vobis, Archiepiſcopos 
Epiſcopos Abbates Priores Comites & Barone: 
Milites & libere Tenentes & Ballives S ingulorum 
Comitatunm, & coram ex publice legi faciatis 
Chartam Domini Fohannis Regis Patris noſtri 


Cui ſigillum ſuum appenſum eſt, quam feeri fecit 
Of jurari a Magnatibus Hibernie de Legibus 2 
conſuetudinibus Anglorum Obſervands in Hiber- 


nia, & Pracipiatis eis ex parte noſtra, quod. Leges 
illas & conſuetudines in Charta prædicta conten- 
1 de cetero firmiter teneant & obſervent. Et 
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boc idem per ſingulos Comitatas Hiberniæ clamari 
Faciatu, & teneri prohibentes fr miter ex parte 
noſtra & fori fa cturam noftram, £21 quis contra 
hoc Mandatum noſtrum, wenire preſumat. Eo 
excepto uod nec de Morte nec de catallss hibernen- 

ſium occiſorum nibil ſtatuatur ex parte n:ffra citra 
quindecim dies 4 Sancti Michaelis, Anno Regni 
Neoſtri, 129. Super quo reſpectum dedimus Mag- 
nat. noſtri de Hib. uſqut ad Terminum predict. 
. 


Regni No i, » : : 
And about the 20th Year of Hen. III. ſe- 


yeral Writs were ſent into Ireland, eſpecially 
directing ſeveral Statutes which had been 
nade in England to be put in Ule, and to 
| be AT in Feland; as the Statute of 
Arten in the Cale. of Baſtardy, &. 
But yet it ſeems, by the frequent Grants 
that were made afterwards to particular 
Native Iriſh Men, Quod legibus utantur Angli- 
cans, That the Native Iriſh had not the full 
Priviledge of the Engliſh Laws, in relation 
at leaſt to the Liberties of Exgliſb Men, till 
about the Third of Edw. III. Vide Rot. Clauſ. 
2 E. 3. Memb. 17. | 3 
As the Common Law of England was thus 
by King John and Hen. III. introduced into 
Ireland, ſo in the Tenth: of Hen. VII. all the 
precedent Statutes of England were there 
ſettled by the Parliament of Ireland, Tis 
true, many ancient Þ;ſh Cuſtoms continued 
n Feland, and do continue there even unto | 
this Day; but ſuch as are contrary to the ch- 
es E aha fa | 
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Laws of England are diſallowed, Vide Davis 
Reports, the Caſe of Taniſtry. 


c i Me S. 


As touching Wales, That was not always 
the Feudal Territory of the Kingdom af 
England; but having been long governed by 
a Prince of their own, there were very 


many Laws and Cuſtoms uſed in Wales, 


utterly ſtrange to the Laws of England, 
the Principal whereof they attribute to 
their King Howell Dha. | 

After King Ed. I. had ſubdued Wales, 
and brought it immediately under his Do- 
minion ; He firſt made a ſtrict Inquiſition, 


touching the Welſh Laws within their ſeveral 
Commotes and Seigniores, Which Inquiſitions 


are yet of Record: After which, in the 


12th of Edw. I. the Statute of Rutland was 
made, whereby the Adminiſtration of Ju- 


ſtice in Wales was ſettled in a Method 


very near to the Rule of the Law of Eng- 
land. The Preamble of the {aid Statute is 


notable, wiz. 


Edvardus Dei gratia Rex Anglia Dominus 


Hiberniæ & Dux Acquitaniæ omnibus Fidelibus 
furs de Terra ſua de Snodon & de alizs terris ſus 


in Wallia Salutem m Domino. Divina pravi- 
dentia que in fa Diſpoſitione non fallitur, inter 
alia ſua Diſpenſations Munera, quibus nos & 
Egnum noſtrum Angliæ decorari dignata eft, 


Terram Walliæ cam incolis ſus prius nobis juri 


Feodali ſubjectam, tam ſui gratia in proprietatis 
notre Dominium, obſtaculis quibuſcunque ceſſan- 
ribs, totaliter & cum integritate convertit, & 
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Coroniæ Regni prædicti tantum partem corporis 
ejuſdem CCS par fog NC 8. | | 


According to the Method in that Statute | 
1 as the Method of Juſtice been 0 
hitherto adminiſtred in Wales, with ſuch Al- 
terations and Additions therein as have 
been made by the ſeveral ſubſequent Statutes 
of 27 and 34 H.8. Cc. | 
The 7 Touching the Iſle of Man. This was ſome- 
3 
F Man. times Parcel of the Kingdom of Norway, 
and governed by particular Laws and Cu- 
ſtoms of their own, tho many of them hold 
Proportion, or bear ſome Analogy, to the 
Laws of England, and probably were at firſt 
and al derived from hence; ſeeing 
the Kingdom of Norway as well as the Ie 
of Man have anciently been in Subjection 
to the Crown of England. Vide Leges Wiki. 
Primi, in Lambard's Saxon Laws. | 
Beywick. Berwick was ſometimes Parcel of Scotland, 
but was won by Conqueſt by King Edw. I. 
and after that loſt by King Edw. II. and 
_ afterwards regained by Edw. III. It was 
governed by the Laws of Scotland, and their 
own particular Cuſtoms, and not according 
to the Rules of the Common Law of Erg- 
land, further than as by Cuſtom it is there 
admitted, as in Liber Parkamenti, 21 E. 1. 
in the Caſe of AMoyne and Bartlemew, pro 
Dote in Ber wick; yet now by Charter, they. 
— Burgeſſes to the Parliament of Eng- 
Touching the and: of Ferſey, Guernſey, 
— 9 Sark, and Alderney They were —— 


&c. 
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a Part of the Dutchy of Normandy, and in 


that Right, the Kings of England held them 
till the Time of King Fob» ; but although 


King Fohn, as is before ſhewn, was unjuſtly 


deprived of that Dutchy, yet he kept the 


Iſlands ; and when after that, they were by 
orce taken from him, he by the like Force 


regained them, and they have ever fince 


continued in the Poſſeſſion of the Crown 


5 of England. | 


As to their Laws, they are not governed by 
the Laws of England, but by the Laws and 


Cuſtoms of Normandy. But not as they are at 
this Day; for ſince the actual Diviſion and 
Separation of thoſe Iands from that Dutchy, 


there have been ſeveral New Edicts and 
Laws made by the Kings of France which 
have much altered the old Law of Normandy, 
which Edicts and Laws bind not in thoſe 
Iſlands, they having been ever ſince King 

obn's Time at leaſt under the actual Alle- 
glance of England | 


mandy, as Terrier and ſome others, yet they 
are not of any Authority in thoſe Iſlands ; 
for the Deciſion of Controverſies, as the 


Grand Coutumier of Normandy is, which is 
( (atleaſt in the greateſt part thereof) a Col- 
lection of the Laws of Normandy as they 
ſtood before the Disjoining of thoſe and. 


from the Dutchy, viz. before the Time of 
King Hen. III. tho there be in that Col- 


lection ſome Edicts of the Kings of Fance 
which were made aftef that Disjunction; 


and 


And hence itis, that cho there be late Col 
lections of the Laws and Cuſtoms of Nor- 
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and thoſe Laws, as I have ſhewa before, tho 
in ſome Things they agree with the Laws 


of England, yet in many Things they differ, 


and in ſome are abſolutely repugnant. 


And hence it is, that regularly Suits ariſing 


in thoſe lands are not to be tried or deter- 
mined in the King's Courts in England, but 
are to be heard, tried, and derermined in 
thoſe Iſlands, either before the ordinary 
Courts of Furats there, or by the Juſtices 
Ttinerant there, commiſſioned under the 
Great Seal of England, to determine Mat- 
ters there ang, and the Reaſon is, be- 
cauſe their Courſe of Proceedings, and their 
Laws, differ from the Courſe of Proceed- 


ings and the Laws of England. "i 


And altho' it be true, that in ancient 
Times, ſince the Loſs of Normandy, ſome 
ſcattering Inſtances are of Pleas moved here 


touching Things done in thoſe Iſlands, yet 


the general ſettled Rule has been to remit 
them to thoſe lands, to be tried and de- 
termined there by their Law ; tho' at this 
Day the Courts at Weſtminſter hold Plea of 
all cranſitory Actions whereſoever they ariſe, 


for it cannot appear upon the Record where 


they did ariſe. 8 "oh 
Mic. 42 E.2. Rot. 45. coram Rege, A great 
Complaint was made by Petition, againſt 


the Deputy Governor of thoſe Iſlands, for 


divers Oppreſſions and Wrongs done there: 
This Petition was by the Chancellor deli- 
vered into the Court of B. R. to proceed 


upon it, whereupon there were Pleadings 
on both Sides; bit becauſe it appeared to 
8 TL 5 bs 
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be for Things done and tranſacted in the 
ſaid andi, Judgment was thus given: Et 
quia Negotiam predict in Curia hic terminari 
non poteſt, eo quod Fwratores Inſulæ prædidt coram 
Fuſtitiariis bic venire non poſſunt nec de Fure 


debent, Nec aliqua Negotia + lbs Inſula prædicta 


emergentia terminari non de 
Conſuet. Inſulæ Predictæ. Ideo Recordum retro 
traditur Cancellario ut inde fiat Commiſſio Domini 


audienda & Terminanda ſecundum Conſuet. In- 
fule prædict æ. | | 


And accordingly 14 Juni, 1565. upon 
a Report from the Attorney General, and 


Advice with the two Chief Juſtices, a ge- 


neral Direction was given by the Queen 


and her Council, That all Suits between 


ent niſi ſecundum. 


Regis ad Negotia predifia in Inſula prædidta 


the 2 or wherein one Party was an 
er, 


for Matters ariſing within the lands, 


an 
— be there heard and determined. 


But ſtill this is to be taken with this 
Diſtinction and Limitation, viz. That 
where the Suit is immediately for the King, 
there the King may make his Suit in any 
of the Courts here, eſpecially in the Court 
of King 's-Bench, : For Inſtance, in a Quare 
Inpedit brought by the King in B. R. here 


for a Church in thoſe and; fo in a Quo 


Warranto for Liberties there; fo a Demand 
of Redemption of Lands fold by the King's 
Tenant within a Year and 2 according 
to the Cuſtom of Normandy ; ſo in an In- 


formation for a Riot, or grand Contempt 
againſt a Governor deputed by the King. 
Ihbeſe and the like Suits have been main- 


tained 
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tained by the King in his Court of King's. 
Bench here, tho' for Matters ariſing within 
thoſe Hands: This appears, Paſche 16 E. 2. 
coram Rege, Rot. 82. Mich. 18 E. 2. Rot. 123, 
124, 125. & Paſ. 1 E. 3. Rot. 59. 

And for the ſame Reaſon it is, that a Writ 


of Habeas Corpus lies into thoſe Iſlands for one 


Impriſoned there, for the King may de- 
mand, and muſt have an Account of the 
Cauſe of any of his Subjects Loſs of Liber. 
ty; and therefore a Return muſt be made 
of this Writ, to give the Court an Account of 
the Cauſe of Impriſonment; for no Liberty, 
whether of a County Palatine, or other, holds 


Place againſt thoſe Brevia Mandatoria, as that 


great Inſtance of puniſhing the Biſhop of 
Durbam for refuſing to execute a Writ of 


Habeas Corpus out of the King's- Bench, 33 E. 1. 


makes evident. 
And as Pleas ariſing in the Iſlands regu. 
Jarly, ought not in the firſt Inſtance to be 


deduced into the Courts here, (except in 


King's Caſe; ) ſo neither ought they to be 
deduced into the King's Courts here in the 


ſecond Inſtance ; and therefore if a Sen- 


tence or Judgment be given in the Hands, 
the Party grieved wn hb may have his 
Appeal to the King and his Council to 
reverſe the ſame if there be Cauſe. 
And this was the Courſe of Relief in the 
Dutchy of Normandy, viz. by Appeal to 
the Duke and his Council; and in the ſame 
Manner, it is ſtill obſerved in the Caſe 
of erroneous Decrees or Sentences in thoſe 


Iſlands, viz, To Appeal to the King and his 


Council. | But 


- 
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But the Errors in ſuch Decrees or Sen- 


tences are not examined by Writ of Er- 
ror in the King's-Bench, for theſe Reaſons, 


1/f, Becauſe the Courts there, and thoſe 
here, go not by the ſame Rule, Method, 
or Order of Law: = 
And 24ly, Becauſe thoſe Iſandt, though 
they are Parcel of the Dominion of the 
Crown of England, yet they are not Parcel 
of the Realm of England, nor indeed ever 
were; but were anciently Parcel of the 
Dutchy of Normandy, and are thoſe Re- 
mains thereof which the Power of the 
Crown and Kingdom of France have not 
22 able to wreſt from the Kingsof Eng- 
na. 
Whoever deſires to know further, touch- 
ing the Hiſtory, Laws, Cuſtoms, Religion, 
and Priviledges of theſe Iſandi, may peruſe 
the Trac, entitled An Account of the Iſle of 
Ferſey, written by Mr. Philip Falle, and pub- 
liſhed in the Year, 1694. | 3 
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CHAP. X. 


Concerning the Communication of the I aur 


of England wnto the Kingdom of 


Scotland. 


Ecauſe this Inquiry will be of Uſe, 


rallel Diſcovery of the Tranſmiſſion of the 
Engliſh Laws into Scotland, as before is ſhewn 
they were into Normandy; I ſhall in this 
Chapter purſue and ſolve theſe ſeveral Que- 


es, VIZ. 


1%, What Laws of Scotland hold a Con- 
gruity and Suitableneſs with choſe of 
England. „ 

2dly, Whether theſe be a ſufficient Ground 
for us to ſuppoſe, that that Similitude or 
Congruity began with a Conformation of 
their Laws to thoſe of Exgland. And, 


34ly, What might be reaſonably judged 


to be the Means or Reaſon of the Conftor- 
mation of their Laws unto the Laws of 
England. 


As to the Firſt of theſe Inquiries ; It is 
plain, beyond all Contradiction, that many 
of the Laws of Scotland hold a Congruity 
and Similitude, and many of them a perfect 
Identity with the Laws of England, at leaſt 

I | 3 


not only in it ſelf, but alſo as a Pa- 
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as the Engliſh Laws ſtood in the Times of 
Hen. II. Richard I. King Jobn, Henry III. and 
Edw. I. And altho' in Scotland, Uſe hath 
always been made of the Civil Law, in point 


of Direction or Guidance, where their Mu- 


nicipal Laws, either Cuſtomary or Parlia- 
mentary failed; yet as to their particular 
Municipal Laws, we ſhall find a Reſem- 
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blance, Parity and Identity, in their Laus 


with the Laws of England, anciently in 


Uſe; and we need go no further for Evi- 


dence hereof, than the Regiam Majeſtatem, 


a Book publiſhed by Mr. Skeen in Scotland. 


It would be too long to Inſtance in all the 
Points that might be produced; and there- 


fore I ſhall ſingle out ſome few, remitting 

the Reader for his further Satisfaction to 

the Book it ſelf. | 
Dower of the Wife to be the Third 


Part of her Husband's Lands of Inheritance; 


the Writ to recover the ſame; the Means of 


Forfeiting thereof by Treaſon or Felony of 


the Husband, or Adultery of the Wife; 
are in great Meaſure conformable to the 
Laws of England. Vide Regiam Majeſtatem, 
Lib. 2. cap. 16, 17. and Quoniam Attachia- 
mento, cap. 85. e 
The Excluſion of the Deſcent to the elder 
Brother by his receiving Homage, which tho' 


now antiquated in England, was anciently 


received here for Law, as appears by Glan- 


ville, Lib. 7. cap. 1. and Vide Regiam Maje- 


ſtatem, Lib. 2. cap. 22. 


The Excluſjon of Daughters from Inhe- 
ritances by a Son; The Deſcent to all the 
Daugh- 


ce dino ut the” Ch. 1 
Dennis in Sophrcek Coparcenary for want of Sons ; 
the chief Houſe allotted to the eldeſt Dau ah 

ter upon this Partition; the:Deſgent to - 
Collateral Heirs, for want of Lineal, &c: 


Nin. cap. 24, 25, 26, 27, 28, 33, 34. But this 
Is ug acted in ſome Things per Stat, 


Reb. 
7 The dull Ag Age 0 Males a, ofFemales I4, 


to be our of Ward in-Spcage 1 6. Ibid.cap. 42. 


Nie ne rin in 5 


to 97 to whom t 
tance: can't deſcend; nnn 
. * 


bel 


The fon born b Marriage, or Bas 


Bade not to be legitimate by the Mar- 
= nor was he hereditable by the 


— hr Laws of Scotland, though afterward 


| The Confiſcation of Bona Wera, 
alder their Death, conform to the old 
_ here uſed. Bid. cap. 54. tho now 
antiquated. 
„ TheLaws of Eſcheats, for want of Heirs, 
or u Attainder. Ibid. cap. . 


he Acquital- of Lands given in Haul. 


Marriage, till the fourth Degree be paſt, Ibid. 


cap. $7. _ 
Homage , the Manner'of making it with 


the e Perſons, by, or to hom, as in Euland 


61, = 63 
Epen liefof an Heir in Knights Service, 
full Age, Regiam : Mojeftatem, cap. 17, 


af 3 of Idiots e to 


bong 


altered in Uſe, as it ſeems, Regiam % 


4 at > - 9g as rr > -; &. ac ade + 


of full 
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of the Lord, Statute Meſei. 2. cop. 


b 
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The Preference of the Siſter of the whole 
Blood, before the Siſter of the half Blood. 


Lender, Attacbiamento, cap. 89. 


agree with the Statute of . Marlbriage. Bid. 


lo wet | 


rte Forfeicure of the Lord's 33 ge- 
ing his Ward in Marriage, agrees with 


Charta, and the Statute eee 
Haomiam Attachiamento, cap. 92. 


The Preference of the Lord by Priority 


to the Cuſtody of the Ward. Bid. cap. 95. 


The Puniſhment of the Raviſher of a 
| Ward, by two Years: Is wy Cc. 


as herd Ibid. cap. 90. WA IEE 
ris wg * 9 9 — of the Lord-i in Herz- 
c 


The ſingle Value of the a and 
Forfeiture of the double Value, preciſely 
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s confiſcate, and Deddands; as here, 9 5 


Liter De Mods rexends Cur. ibs, _ 62, f 


63, 6 
Aucktt the like of Waifs. Bid: 1 65. | 
Widows, not to marry without Conſent 
= 


Wreck of the Sea, defined daa as in 
the Statute Weſtm. 2. Vide Ibid. c 


The Diviſion. of the Decea — "Roots, 


one Third to the Wife, another Third to che 
Children, and another to the Execuror, &c: 
conformable to the ancient Law. of England, 
and the Cuſtom of the North to this Day. 
Lib. 2. ca 

Alſo che Þ Proceedings to recover Poſſeſ- 
ſions, by Adortdancefter, Furs Utrum, Aſſiſe de 


are 
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are much the ſame with thoſe in England, 
Pd 


and are directed according to Glanvi 

the old Statutes in the Time of Edw. I. and 
Hen. III. Vide Regiam Majeſtat. Lib. 3. cap. 27. 
to 36. 14051 
Many more Inſtances might be given of 
many of the Municipal Laws of Scotland, 
either preciſely the ſame with thoſe. in 


England, or very near, and like to them: 


Though it is true, they have ſome particular 
Laws that hold not that Conformity to ours, 
which were introduced either by Particular 


or Common Cuſtoms, or by Acts of their 


Parliaments. But, by what has been ſaid 


and inſtanced in, it appears, That like as 


berween the Laws of England and Norman- 
dy, fo alſo between the Laws of England 
and Scotland, there was anciently a great 
Similitude and Likeneſs. 


2. Inqui- I come therefore to the Second Thing I 


ry. 


propos d to inquire into, viz. what Evi- 
dence there is, That thoſe Laws of Scotland 


were either deſumed from the Engliſh Laws, 


or from England, tranſmitted chither in ſuch 

England 
rime Ex- 
emplar, out of which thoſe: parallel or ſimi- 


a manner, as that the Laws here in 
were as it were the Original or 


lar Laws of Scotland were copied or tran- 


ſcribed into the Body of their Laws; and 
this appears evident on the following Rea- 
ſons, viz. ; 


Firſt, For that Glewville (which, as has been 
obſerved, is the ancienteſt Collection we 
have of Ergliſh Laws) ſeems to be even 


tran- 
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\ tranſcribed in many entire 


declared co be the Law 


20. Tho' ſince G 
-has been altered in Englan 
Alſo Glamville, Lib. 7. c makes 4 
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ta of the 
ome others 


Laws above-mentioned, and in 


where Glanville doubt, that Book doubts ; 


and where Glarvile follows the Practice of 


the Laws then in Uſe, tho altered in ſuc- 
ceeding Times, at leaft after the Reign of 
Etdw I. _ che Re om Majeftatem does 


n Ge, bi 
Glanville, IIb. 7. cap. 1. determine, That 


Man can't give away part of che Lands 


which he held by — Deſcent unto 
n 


His . Baſtard, without the ſent of his 


Heir, and that he may not give all his Pur- 


chaſes from his eldeſt Son; 9 and this is alſo 


ingly, Regiam jeftatem, Lib. 2. cap. 19, 


ille's —_ che Law 


45 


? 


eat Doubt, Whether the eond Son, be- 
g en ed by the Father, and dies wich- 


out Iſſue; whether the Land ſhall return to 
to the Father, or deſcend to his eldeſt, 
or to his youngeſt Brother; and ar laſt gives 


ſuch 4 Deciſion as we find almoſt i in the 


fame Terms and Words recited in the Que- 
ſtion and 3 ber down in Regia 
 Majeft Lib. 2. cap, - 
, Glawville, "Lib * cp r. makes it 
4 difficyle Queſtion i in his Tim 
the eldeſt Son dying in the Life- time of his 
Father, having Iſſue, the Nephew or the 
youngeſt Son ſhall inherit * gives the 


oy mon pro & _— d Regiam Ma- 


ſeſtatem, 


Scotland accord- 


e, Whether 
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Jeftatem, cop. 33. ſeems to be even./a Tran- 
ſeript thereof out of Glewville... 
And further, che Tract concerning A- 

ſiſes, and the Time of Limitation, the very 

Form of the Writs, and the Method of the 


Proceedings are but Tranſcripts. of Glan- 
ville, as appears by comparing Regiam Ma- 
jeſtatem, Lib. 3. cap. 36. with Glanville, Lib. 13. 
cap. 32, and the Collector of thoſe Laws of 
Scotland it all the before- mentioned Places, 
and divers others, quotes Glanville as the Pat- 
tern at leaſt of thoſe Laws. us 11251 

But Secondly, A ſecond Evidence is, be- 
cauſe many of the Laws which are men- 


tioned in the * Majeſfatem Quoni am 
 Attachiamento, a 


other Colle&ions of the 
Scotiſh Laws, are in Truth very Tranſlations 
of ſeveral Statutes made in England in the 
Times of King Hen. III. and King Edi. I. 
For Inſtance; the Statute of their King 
Robert I. cap. I. touching Alienations to Re- 
ligious Men, is nothing elſe but an Enacting 

of the Statute of Mortmain, 13 E. I. cap. 13. 
Ihe Law above-mentioned, touching the 
Diſparagement of Wards, is deſumed out of 
Magna Charta, cap. 6. and the Stature of 


- Raviſhers of Wards, is taken out of Weſton. 2. 
cap. 35. So the ſaid Law of the double Va- 
lue of Marriage, is taken out of Mm. 1. 
cap · 22. The Law concerning Wreck of the 
Sea, is but a Tranſcript out of atm. x. 

| IA 4. and divers other Inſtances of like 

ature might be given, whereby it may 
appear, 


Proceſs, and the Directions touching their 


Merton, cap. 6. So the Law aboveſaid, againſt 
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r, that very many of thoſe Laws in 


Scotland which are a part of their Corpus Juri, 


bear a Similitude to the Laws of England, 


and were taken as it were out of thoſe 
Common or Statute Laws here, that obtain d 
in the Time of Edw. I. and before, but 
eſpecially ſuch as were in Uſe or Enacted 
in the Time of Edw. I. and the Laws of 
England, relative to thoſe Matters, were as 


it were the Original and Exemplar from 


whence thoſe Similar or Parallel Laws of 
Scptl and were derived or borrowed. } 


iThirdly, I come'now-to conſider the Third 3 Inqui- 
Particular, viz. By what Means, or by what *) 


Reaſon this Similitude of Laws in England 
and Scotland happened, or upon what Ac- 


count, or how the Laws of England at leaſt 


in many Particulars, or Capita Legum, came 
to be communicated unto Scotiand, and they 
ſeem to be principally theſe Two; Bix. 
Hirt, The ee of chat Kingdom to this. 


And Secondly, The SubjeRion of that King- 


dom unto the King, of England, at leaſt for 
ſome conſiderable Time. 


"Touching the former of theſe, Fi 1 Ie 
is very well known, that En land and Scot- 


land made but one Ifland, divided not by 


the Sea or any conſiderable Arm thereof, 
but only by the Interjacency of the River 


Tweed; and ſome Deſert Ground; which 


did not hinder any eaſie common Acceſs of 
the People of the one Kingdom to the 
other: And by this Means, Frſt, The In- 
rercourſe of Commerce between that King- 
dom and this was very frequent and uſus}, 

Q 3 * 


Wb Ee” I, 
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28 eſpecially in the Northers Counties, and this 


Intercourſe of Commerce brought unto 
thoſe of Scotland an Acquaintance and Fami- 
liarity with our Engliſb Laws and Cuſtoms, 
which in Proceſs of Time were adopted 
and received gradually into Scotlanek. 
Again, Secondly, This Vicinity gave of- 
ten Opportunities of er Per- 
ſons of either Nation into the other, eſpe- 
cially in thoſe Northern Parts, and thereby 
the Engliſh tranſplanted and carried with 
them the Uſe of their Native Cuſtoms of 
England, and the Scots tranſplanted hither, 
became acquainted wich our Cuſtoms, which 
by occaſional Reinigrations were gradually 
tranſlated and became diffus d and planted 
in Scotland; and it is well known, that upon 
this Account ſome of the Nobility and great 
Men of Scotland had Poſſeſſions here as well 
3s there: The Earls of Anga were not only 
Noblemen of Scotland, but were alſd Barons 
of Parliament here, and ſate in our Ergliſh 
Parliaments, as appears by the Summons to 
| Parliament, Tempore Edvard; Terti. 
Again, Thirdly, The Kings of Scotland had 
Feodal Poſſeſſions here; for Inſtance; The 
Counties of Cumberland, Northumberland and 
Weſt merland, were anciently held of the 
Crown of England by the Kings of Scot- 


land, attended with ſeveral Viciſſitudes and 


Changes until the Feaſt of St. Michael, 1237. 
at which Time Alexander King of Scotland 
finally releaſed his Pretenſions thereunto, as 
appears by the Deed thereof enter d into 
the Red- Book of the Exchequer, and the Par- 
ltr r liament 
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is liament Book of 20 E. 1. and in Conſidera- aq 
0 tion thereof, Hen. III. gave him the Lands 
i- of Penreth and Sourby, Habend fibi Heredibus 
8, | ſuns Regibme Scotia, and by Vertue of that 
1 Limitation, they came to John the 

deſt Son of the eldeſt Daughter of Alex- 
f ander King of Scotland, together with that 
r Kingdom ; but the Land of 7indale, and the 
2 Manor of Huntingdon, which were likewiſe 

gen to him and his Heirs, but without 
Special Limitation, Regibas Scotia, fell 


in „ one Moiety thereof to the 
ſaid John King of Scotland, as the Iſſue of 
the eſdeſt Daughter, and the other Moiety 


to Haftings, who was deſcended from the 
ounger Daughter of the ſaid Alexander: 
But thoſe Poſſeſſions came again to the 
Crown of England by the Forfeiture of King 
Fobn of Scatiand, who through the Favour 
of the King of England he had Reſtitution 
of the Kingdom of Scotland, yet never had 
Reſtitution of thoſe Poſſeſſions he had in 
England, and forfeited and loft by his levy- 
ing War _ the Kingdom of England 
as aforeſaid. e's 
And thus I have ſhewn, that the Vici- 
nity of the Kingdoms of England and Scot- 
land, and the Conſequence thereof, viz. 
Tranſlations of Perſons and Families, Inter- 
courſe of Trade and Commerce, and Poſ- 
ſeſſions obtained by the Natives of each 
Kingdom in the other, might be one 
| —_— for Communicating our Laws to 
em. 
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But; Secondly, There was another Means 


far more effectual for that End, wiz. The 
Superiority and Intereſt that the Kings of 


England obtain d over the Crown and Ring- 


at many of our Exgliſt Laws were tranſ- 


rigrity of the Kings of len in the Realm 
of, Scatland may be conlidered theſe Two 


ways, viz. I How it ſtood antecedencly 
to che Reign of King Edw. I. And 2dhy, How 
it ſtgod in his Time. . 
Iouching the former of thoſe, I ſhall not 


trouble my ſelf with callecting Arguments 
or Authorities relating thereto; he that De- 
ſires to ſee the whole Story thereof, r 
conſult Walſmgham, ſub Anno 18 Edw. I. as 
alſo Rot. Parl. 12 R. 2. Pars ſecundg, Ne 3. 
Rot. Clauſ. 29 E. 1. M. 10. Porſo, and the 
Letter of the Nobility to the Pope aſſerting 


_ - 795 0 ed em 0 you 1 
And this might be one Means, whereby 
the Laws of England in elder Times, might 


in * Meaſufe de introduced into Scot- 
But I rather come to the Times of King 
Edw. I. who was certainly the greateſt re- 
finer of the Exgliſb Laws, an ſtudiouſly 


endeavoured. to enlatge the Dominions of 


: 


| of the Crown of England, ſo to extend and 


. * 2 # 8 . 0 o 
arts ſubject to his Dominion. This Prince, 


Far ate. the Taws of England into all 


eſides the ancient Claim he made to the 
Superiority of the Crown of England over 
bers * 3 


dom of Scotland, 17 1 it is no Wonder 


. 
mw chither by the Power of the Engliſh 
ings. This Interęſt, Dominipn, or Supe- 
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that of Scotland, did for many Years actually 
enjoy that Superiority in its full Extent, . 
and the Occaſion and Progreſs thereof was 
thus, as it is related by Fal/mgham, and con- 
ſonantly to him appears by the Records of 
thoſe Times, viz. King Edw. I. having 
e anerireg the Homage and Fealty of 
Alexander King of Scots, as appears Rot. Clauſ. , 
5 E. 1. M. 5. Dorſo, was taken to be Supe- , 
riar Dominus Scetiæ Re OS +.4: we” 
Alexander dying, ft Margaret his only 
Daughter, and ſhe dying without Iſſue, +. 
about 18 E. 1. there fell a Contrpverſie 
touching the Succeſſion of the Crown. of 
Scotland, between the King of Norway claim- 
ing T by the Curteſy, Robert de 


Bruce de (raged rom, the younger Daugh- _ 


ter of David King of Scots, and 7ohn de 
Baliof deſcended from the elder Daughter, 


with divers other Competitors. 


All the Competitors ſubmit their Claim | 
to the Deciſion of Edw. I. King of Exgland 


as Superior Dominus Regni Scotiæ, who there- 


upon pronounced his Sentence for Jobn de 
Baliol, and accordingly put him in Poſſeſ- 
ſipn of the Kingdom, and required and re- 
ceived his Homage. | 

The, King of England, notwithſtanding 


this, kept ſtill the Poſſeſſion, & I/ienia of 


his Superiority ; his Court of King s- Bench 
ſate actually at Roæborougb in Scotland, Mich. 20, 
21 Edw. L coram Rege, and upon Complaint 
of Injuries done by the ſaid Jobn King of 


 Seets, now reſtor'd to his Kingdom, he ſum- 


mened him often to anſwer in his Courts, 
9 Mich. 


* 
? f, 
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| Mich. 21, 22 Edw. I. Northumb. Scot. He 
was ſummoned by the Sheriff of Norchum- 


berland to anſwer to Walbefi in the King's 
Court, Paſ. 21 E. 1, coram Rege, Rot. 34. He 
was in like manner ſummoned to anſwer 
Fobn Mazune in the King's-Bench for an — 
done to him, and Judgment given again 

the King of Scots, and that Judgment 
executed. Ne 


Jobs King of Scott, being not contented 
with this Subjection, did in the 24th Year 
of King Edw. I. reſign back his Homage 


to King Edward, and bade Defiance to him; 
wherefore King Edw. I. the ſame Year with 
a powerful Army entred Scotland, took the 
King of Scors Priſoner, and the greateſt part 
of that Kingdom into his Poſſeſſion, and 
appointed the Earl Warren to be Cuſtos Regni, 
Creſingbam to be his Treaſurer, and Ormsby 


his Juſtice, and commanded his Judges of 


his Courts of England to iſſue the King of 
Enpgland*s Writs into Scotland. 
And when in the 27th Year of his Reign, 


the Pope, inſtigated by the French King, in- 


terpos d in the Behalf of the King of Scotland, 
he and his Nobility reſolutely denied the 
Pope's Interceſſion and Mediation. 


Thus the Kingdom of Scotland continued 
in an actual Subjection to the Crown of 


England for many Years; for Rot. Clauſ. 
33 E. 1. Membr. 13. Dorſo, and Rot. Clauſ. 
34 E. 1. Memb. 3. Dorſo; ſeveral Proviſions 


are made for the betrer ordering of the 


Government of Scotland. 


What 
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What Proceedings there were herein in 
the Time of Edw. II. and what Capitulations 
and Stipulations were afrerwards made by 
King Edw. III. upon the Marriage of his 
Siſter by Robert de Bruce, touching the Re- 
laxation of the Superius Domininm of Scot- 
land, is not pertinent to what I aim ar, 
which is, to ſhew how the Exgliſh Laws that 
were in Uſe and Force in the Time of 
Edw. I. obtained to be of Force in Scotland, 
which is but this, viz. 1 
ing Edward I. having thus obtained the 
actual Superiority of the Crown of Scot- 
land, from the beginning of his Reign until 
his 2oth Year, and then placing Jobn de 
Baliol in that Kingdom, and yet continuin 
bis Superiority thereof, and keeping his 
Courts of Juſtice, and exerciſing Dominion 
— Juriſdiction by his Officers and Mini- 
ers in the very Bowels of that Kingdom, 
and afterwards upon the Defection of this 
| King Feby, in the 24th of Edw. I. taking 
| the whole Kingdom into his actual Admi- 
I nitſtration, and placing his own Judges and 
| great Officers there, and commanding his 
| Courts of King's-Bench (&c.) here, to Iſſue 
their Proceſs thither, and continuing in the 
| actual Adminiſtration of the Government 
8 of that Kingdom during Life: It is no 
Wonder that thoſe Laws which obtained 
and were in Uſe in England, in and before 
| the Time of this King, were in a great 
Meaſure tranſlated thither; and poſſibly 
either by being enacted in that Kingdom, 
er at leaſt for ſo long Time, put in _ 
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44 . and Practice there, many of the Laws in 

14 Uſe and Practice here in England we re in 

— 14 his Time ſo rivetted and ſettled in that 
Kingdom, that tis no Wonder to find they 
were not ſhaken or altered by the liberal 
Conceſſions made afterwards by King 
Edw. III. upon the Marriage of his Siſter; 
but that they remain Part of the Munici 
Laws of that Kingdom to this Day. 

And that which renders it more evident, 
That this was one of the greateſt Means of 
fixing and continuing the Laws of England 
in Scotland, is this, viz. This very Kin | 

_ FEdvw. I. was not only a Martial and Victori- ( 
ous, but alſo a very Wiſe and Prudent Prince, 
and one that very well knew how to uſe a 
Victory, as well as obtain it: And there- 
fore knew it was the beſt Means of keeping 
thoſe Dominions he had powerfully obeain d, 
by ſubſtituting and tranſlating his own 
Laws into the Kingdom which he had chus 
ſubdued. Thus he: did upon his Conqueſt 
of Wales; and doubtleſs thus he did upon his 
Conqueſt of Scotland, and thoſe Laws which 

we find there ſo nearly agreeing with the 

Laws of England uſed in his I ime, eſpecial. 
ly the Statutes of Vefm. 1. and Weſbrm. 2. are 

the Monuments and Footſteps of his Wil: 

dom and Prudence. | | 
And, as thus he was a moſt Wiſe Prince, 
and to ſecure his Acqueſts, introduced ma- 
ny other Laws of his Native Kingdom into 

Scotland; ſo he very well knew the Laws of 
England were excellent Laws fitted for the 
ave Adminiſt ration of Juſtice to the Con- 

fſtitution 
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ſtitution of the Governed, and fitted for the 


Preſervation of the Peace of a Kingdom, 
and for the Security of a Government: And 


therefore he was ever ſolicitous, by all pru- 


dent and careful Means imaginable, to graft 
and plant the Laws of England in all Places 


where he might, having before- hand uſed 


all poſſible Care and Induſtry for Rectifying 
and Refining the Engliſh Laws to their great- 


eſt Perfection. 
Again, It ſeems very evident, that the 


Deſign of King Edw. I. was by all Means 


. to unite the Kingdom of Scotland 


as he had done the Principality of Wales) 
to the Crown of England, ſo that thereby 


Britain might have been one entire Mo- 


narchy, including Scotland as well as Wales 
and Exgland under the ſame Sceptre ; and 


in order to the accompliſhing thereof, there 


could not have been a better Means than to 
make the Intereſt of Scotihnd one with Eng- 


land, and: to knit em as ic were together 
in one Communion, which. could never 


have been better done than by eſtabliſhing 


one: Common Law and Rule of Juſtice and 


Commerce among them; and therefore he 
did,as Opportunity and Convenience ſerved, 
tranſlate over to that Kingdom as many of 
our Exgliſh Cuſtoms and Laws as within that 
Compals of Time he conveniently could. 
And thus I have given an Eſſay of the 
Reaſons and Means, how and why we find 
ſo many Laws in Scotland parallel ro thoſe 
in England, and holding ſo much of Con- 


And 
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And the Reaſon why we have but few of 


their Laws that correſpond with ours of a 
later Date than Edw. I. or at leaſt Edw. II. 
is becauſe ſince the Beginning of Edw. III. 


that Kingdom has been diſtin, and held 
little Communion with us till the Union of 
the two Crowns in the Perſon of King 
James I. (or rather the happy Union of the two 
King dom: under her preſent Majeſty Queen Anne) 
nod in fo great an Interval it muſt needs 
be, that by the Intervention and Suc- 

on of new Laws, much of whae was 


ancient as the Times of Edw. I. and 


Edw. II. have received many Alterations : 


So that it is a great Evidence of the excel- 
ny. of our Engliſh Laws, that there remain 
ro 


is Day ſo many of them in Force in 


that Part of Great Britain continuing to bear 


Witneſs, that once that excellent Prince 
Eqdw. I. exerciſed Dominion and Juriſdi- 


| ction there. 


And thus far of che Communion of the 
Laws of England to Scotland, and of the 
Means whereby it was effected; from whence 


it may appear, That as in Wales, Feland and 
Normandy, ſo. alſo in Scotland, ſuch Laws 


which in thoſe Places have a Congruity or 
Simũülitude with the Laws of England, were 
derived from the Laws of England as from 


their Fountain and Original, and were 


not derived from any of thoſe Places to 
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* Touching the Courſe of Deſcents in 

5 England 

p Mong the many Preferences that the Ercel. 

* 4 Laws of England have above others, Ieacy of 

8 I ſhall ſingle out Two particular Titles which our Laws. 

d are of Common Uſe, wherein their Prefe- 

K rence is very viſible, and the due Conſidera- 

'H tion of their Excellence therein, may give us 

1 a handſome Indication or Specimen of their 

n Excellencies above other Laws in other 

r Parts or Titles of the ſame alſo. 2 

| Thoſe Titles, or Capitula Legum, which I 

1 ſhall ſingle out for this Purpoſe, are theſe Two In- 
Two, wiz. 1ſt, The hereditary Tranſmiſſion ſtances. 

e | of Lands from Anceſtor to Heir, and the 

e Certainty thereof: And 2d/y, The Manner 

_ of Trial by Jury, which as it ſtands at this 

4 Day ſettled in England, together with the 

1 Circumſtances and Appendixes thereof, is 

r certainly the beſt Manner of Trial in the 

* World ; and I ſhall herein give an Account 

. of the ſucceſſive Progreſs of thoſe Capitula 

e Lega, and what Growth they have had in 

0 Succeſſion of Time till they arriv d to that 


State and Perfection which they have now 
obtain d. 
Firft then touching Deſcents and here - Firſt, of 
3 ditary Tranfmiffions ; It ſeems by the _ Deſcents, 
or - 


203 The pillohy or che 2 Ch. rx: 
| of the Greeks and Romans, that the ſame 
Rule was held both in relation to Lands and 
Goods, where they were not otherwiſe diſ- 
* poſed of by the Anceſtor, which the Romans 
therefore called Succeſſio ab inteſtato; but the 
Cuſtoms of particular Countries, and eſpe- 
cially here in England, do put a great Dif- 
ference, and dire a ſeveral Method in the 
Tranſmiſſion of Goods or Chattels, and that 
of the Inheritances of Lands. 
Now as to hereditary Tranſmiſſions or 
Succeſſions, commonly called with us De- 
ſcentt, I ſhall hold this Order in my Diſ- 
| courſe, iz. 13 5 | rel 
1. : Firſt, I ſhall give ſome ſhort Account of 
the ancient Laws both of the Fews, the 
Grecks,' and the Romans, touching this Mat- 
„ i eh 2G 16 int 20 2125; 
2- | /Secondly, I ſhall obſerve ſome Things 
wherein it may appear, how the particular 
Cuſtoms or Municipal Laws of other Coun- 
tet ⁊s. varied from thoſe Laws, and the Laws 
here ſbrmerly uſed. %, 
3- :; Thirdh, I ſhall give ſome Account of the 
Rules and Laws of Deſcents or hereditary 
Tranſmiſſions as they formerly ſtood, and 
as at this Day they fand in England, with 
the ſucceſſive Alterations, that Proceſs of 
Time, and the Wiſdom of our-Anceſtors, 
and certain Cuſtoms grown up, cacitely, 
gradually, and ſucceſſively have made 
thorcine; 45: dard nojfrateT bas vic) 
And Firſt, touching the Laws of Succeſ- 
ſſion, as well of ' Deſcent, of: Inheritances 
of Lands, as alſo of Goods and Chartels, 
0 4 Which 


- 


now in Uſe here. r 
. © Thirdy, The Daughter did not ſucceed 
in the Inheritance of the Father as long as 


Wt Common Lakv of England. 


N among the Fews was the ſame in 

3 | 3 

Mr. Selden, in his Book De Succeſſionibas 

apud Hebreos, has given us an excellent Ac- 

count, as well out of the holy Text as out 

of the Comments of the Rabins, or Fewiſh 
ou 


Lawyers, touching the ſame, whic 


209 


Among 
the Jews. - 


may ſee at large in the 5th, 6th, 7th, 12th 
- | 


13th Chapters of that Book; and which; 
for ſo much thereof as concerns my pre- 
ſent Purpoſe, I ſhall briefly compriſe under 
the Eight following Heads, iz. F % 


-. rf, That in the Deſcending Line, the 


Deſcent or Succeſſion was to all the Sons, 


only the eldeſt Son had a double Portion to 


any one of the reſt, viz. If there were three 
Sons, the Eſtate was to be divided into four 


Parts, of which the eldeſt was to have two 
Fourth Parts, and the other two Sons were 
to have one Fourth Part ea. 
- Secondly, If the Son died in his Father's 
Life-time, then the Grandſon, and ſo in In- 
fmitum, ſucceeded in the Portion of his Fa- 
ther, as if his Father had been in Poſſeſſion 
of it, according to the Tus. Repreſentations 


there were Sons, 'or any Deſcendants from 


Sons in being; bur if any of the Sons died 


: 


in the Life-time of his Father havfiig Daugh- 
ters, but without Sons, the Daughters ſuc- 
ceeded -x 
poſſe ſſed⸗ 


his Part as if he hiniſelf had been 
P | Fonrthly; 
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. Fourthly, And in cafe the Father left only 
Daughters and no Sons, the Daughters 
equally ſucceeded to their Father as in Co- 
partnerſhip, without any Prelation or Pre- 
ference of the eldeſt Daughter to two Parts, 
or a double Portion. | „ 

Fifibh, But if the Son had purchaſed an 
Inheritance and died without Iſſue, leaving 
a Father and Brothers, the Inheritance of 
ſuch Son fo dying did not deſcend to the 
Brothers, (unleſs in caſe of the next Bro- 
ther's * to Wife the Deceaſed's Wi- 
dow to raile up Children to his deceaſed 
Brother) but in ſuch caſe the Father inhe- 
hericed to fuch Son entirely. 

Sixthly, But if the Father in that Caſe 
was dead, then it came to the Brothers, as 
it were as Heirs to the Father, in the ſame 
Manner as if the Father had been actually 
poſſeſs d thereof; and therefore the Fathers 
other Sons and their Deſcendants in Ifini- 
tum ſucceeded; but yet eſpecially, and 
without any double Portion to the eldeſt, 
becauſe tho in Truth the Brothers ſucceed- 
ed as it were in Right of Repreſentation 
from the Father, yet if the Father died be- 
fore the Son, the Defcent was de Facto im- 
mediately from the Brother deceaſed to the 
other Brothers, in which Caſe their Law 
gave not a double Portion, and in caſe the 
Father had no Sons or Deſcendants from 
them, then ir deſcended to all the Siſters. 

Ne If the Son died without Iſſue, 
and his Father or any Deſcendants from 


him were extant, it went not to the Grand- 
father 
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father or his other Deſcendants; but if the 


Father was dead without Iſſue, then it de- 


ſcended to the Grandfather, and if he were 


dead, then it went to his Sons and their 


Deſcendants, and for want of them, then 
to his Daughters or their Deſcendants, as if 
the Grandfather himſelf had been actually 
poſſeſs'd and had died, and ſo mutatis mu- 
tand to the Proavm, Abavm, Atavm, &c. 
and their Deſcendants. | 880 
Eighthly, But the Inheritance of the Son 
never reſorted to the Mother, or to any of 


her Anceſtors, but both ſhe and they were 


totally excluded from the Succeſſion. 


The double Portion therefore that was The dou- 
Jus Primogenituræ, never took Place but in ble Por- 
that Perſon that was the Primogenitu of him tion. 


from whom the Inheritance immediately 
deſcended, or him that repreſented him; 
as if A. had two Sons, B. and C. and B. the 
eldeſt had two Sons, D. and E. and then B. 
died, whereas B. ſhould have had a double 
Portion, viz. Two Thirds in caſe he had 
ſurvived his Father; but now this double 
Portion ſhall be equally divided between 
D. and E. and D. ſhall not have Two Thirds 
of the Two Thirds that deſcended from A. 
to them. Vide Selden, ut ſupra. 

Thus much of the Laws or Rules touch- 
ing Deſcents among the Jews. 


Petit: Leyes Attica, Cap. 1. Tit. 6. De Te — 
- = I ; 


2 mentis 


—_— Græcians, the Laws of Deſcents Deſcenty 
rt reſemble thoſe of the Jews, among 
and in ſome Things they differed. Vide che Greci. 
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mentis © Hereditario Fure, where the Text 
of their Law runs thus, wis, 


Omnes legitimi Filis Hæreditatem Paternam 
ex æquo inter ſe Heriſcunto, ft quis inteſtatus 
moritur relictis Filiabus qui eas in Uxores ducunt 
heredes ſunto, ſi nulle ſuperſint, bi ab inteſtato 
hereditatem cernunto : Et primo quidem Fratres 
defunt; Germani, & legitimi Fratrum Filii bæ- 
reditatem ſimul adeunto ; ſi nulli Fratres aut Fra» 
trum Filii ſuperſint, is geniti eadem Lege bære- 
ditatem cernunto: Maſculi autem ii geniti etiam 
ſi remotiari copnations ſint Gradu, Pane 
ſi nulli ſuperſint, Paterni proximi, ad ſobrinorum 
uſque Filios, Materni defuncti propinqui ſimili 
Lege Hereditatem adeunto; fi e neutra cogna- 
tione ſuper ſint intra definitum. Gra dum proximns 
cognatas Paternus, addito Notho Nothave ; ſuper- 
ſtite 2 Filia Nothus Hæreditatem Patri 
ne adito. | 


This Law is very obſcure, but the Senſe 
thereof ſeems to be briefly this, viz. That all 
the Sons equally ſhall inherit to the Father; 
but it he have no Sons, then the Husbands 
of the Daughters; and if he have no Chil- 
dren, then his Brothers and their Children; 
and if none, then his next Kindred on the 
Part of his Father, prefering the Males be- 
fore the Females; and if none of the Fa- 
ther's Line, ad: Sobrinorum uſque Filios then 

to deſcend ro the Mother's Line. Vide 
Petit“ Gloſs thereon. 5 97 ain ro 
But with all Reſpect to the Memory of 
* this great good Man, I ſhall vexture to 
TIED ＋ r 
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«© tranſlate this Law, whereby it will ap- 


F pear, what the true Senſe and Mean- 


4“ ing thereof is, and that it is not ſo dif- 
te ficult or obſcure as our Author has re- 
+ preſented it. 22 

All the lawful Sons ſhall inherit their 
* Father's Eſtate, to be equally divided be. 


e tween them: If any Perſon dies Inteſtate, 


ce leaving only Daughters, their Husbands 


© ſhall be his Heirs; but if none of the 


* Daughters be living, they (i. e. the Huſ- 
* bands) ſhall not inherit to the Inteſtate: 
* But then in the firſt Place, the Brothers 
te of the whole Blood, and ſuch Brothers 

« Children, ſhall inherit together, (i. e. the 
* Children, jure repreſentations) and if there 
are no Brothers or Brothers Children 
* living, then their Deſcendants (if they 
6“ leave any) ſhall inherit by the ſame Law 
* of equal Diſtribution; yet ſtill the Males 
ce and their Deſcendants, tho' of the more 
*© remote Degree of Kindred, are to be pre- 
e ferr'd; but if none of the Father's Blood 


cc hg living, of any nearer Degree than 


* that of Father's Brother's Children, then 


© the Inheritance fhall deſcend to thoſe of 


© the Mother's Blood, having a like Regard 
ce to the Law of Diſtributions, and the 
* Mother's Brother's Children; but if none 
ce of either Line within the Degrees before 
ce ſpecified be living, then it ſhall deſcend 
sto any of the Father's Blood tho' an illegi- 
© -rimare Son or Daughter hut if a legitimate 
“ Davghter- were living, no Baſtard ſhall 
WG: 9 


1 
\ 


214 


Deſcents 
among 
the Ro- 
wang, 


* 


__ The Hiſfozy of the Ch. 11. 
* ſucceed in the Inheritance of the Father. 
* Vide Petit Gloſs in banc Legem. 
Among the Romans it appears, that the 
Laws of Succeſſions or Diſcents did ſucceſ- 


ſively vary, for the Laws of the Twelve 


Tables did exclude the Females from inhe- 


riting, and had many other Streightneſſes 


and Hardſhips which were ſucceſſively re. 
medied : Firſt, by the Emperor Claudius, 
and after him by Adrien, in his Senatw Con- 


ſults Tertull iamu, and after him by Fuſtinian 


in his Third Inſtitutes, Tit. De Hereditatibus 
ua ab inteſtato deferuntur, and the Two en- 
uing Titles. And again, all this was fur- 
ther explained and ſettled by the Novel 


- Conſtitutions of the ſaid Juſtinian, ſtiled 


the Authentica Novelle, cap. 18. De Hæredita- 


tibus ab inteſtato venientibus & agnatorum Fure 


ſublato. Therefore omitting the large Inquiry 
into the ſucceſſive Changes of the Roman 


Law in this particular, I ſhall only fer down 


how, according to that Conſtitution, the 
Roman Law ſtands ſetrled therein. 3 
Deſcents or Succeſſions from any Perſon 


are of Three Kinds, wiz. 1ff, In the Deſcen- 


| 2 Line. 2dly, The Aſcending Line. 3dly, The 
Colla 


Collateral Line; and this latter is either in 
Adgnatos a Parte Patris, or in Cognatos a Parte 
Matris. | | 


I. Is the Deſcending Line, Theſe Rules are by 
the Roman Law. directed, vis. 
1. The Deſcending Line, (whether Male 


or Female, whether immediate or remote) 


takes Place, and prevents the Deſcent or 


Rig 


* 
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Succeſſion Aſcending or Collateral in in- 
finitum. | ah ; 48" | 5 
2. The remote Deſcents of the Deſcen- 
* ſucceed in Stirpem, i. e. in that 
which his Parent ſhould have had. 
3. This Deſcent or Succeſſion is equal in 
all the Daughters, all the Sons, and all the 
Sons and Daughters, without preferring the 
Male before the Female; ſo that if the com- 
mon Anceftor had three Sons and three 
Daughters, each of them had a ſixth Part; 
and if one of them had died in the Life 
of the Father, having three Sons and three 
Daughters, the ſixth Part that belonged to 
that Party ſhould have been divided equally 
between his or her ſix Children, and ſo in 


 infinitum in the Deſcending Line. 


II. In the Aſcending Line, there are theſe 2. 
two Rules, wiz. | Aſcend- 
I. If the Son dies without Iſſue, or any ing Line. 
deſcending from him, having a Father and 
a Mother living, both of them ſhall equally 
ſucceed to the Son, and prevent all others 
of the Collateral Line except Brothers and 
Siſters, and if only a Father, or only a Mo- 
ther, he or ſhe ſhall ſucceed alone. A 
2. But if the Deceaſed leaves a Father and 
a Mother, with a Brother and a Siſter, ex 
utriſque Parentibus conjuncti, they all Four 
ſhall equally ſucceed to the Son by equal 
Parts without Preference of the Males. 


III. In the Collateral Line „ (5. e. where the We 
Perſon dies without Father or Mother, Collateral 
N P 4 Son Line. 
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1. The Brothers and Siſters, ex utriſque 
Parentibus coni uncti, and the immediate Chil- 
dren of ety ſhall ſucceed equally without 
Preference of either Sex, and the Children 
rom them ſhall ſucceed in ſtirpes; as if there 

be a Brother and Siſter, and the Siſter dies 
in the Life of the Deſcendant leaving one 


ar more Children, all ſuch Children ſhall 
ſucceed i in the Moiety that ſhould have come 


to their deceaſed Mother, had ſhe ſurvived. 


2. But if there be no Brothers or Siſters, 


ex utriſque Parentibus conjuncti, nor any of their 


immediate Children, then the Brothers and 
Siſters of the half Blood and their imme- 


_ diate Children ſhall ſucceed in Stirpes to the 
\ Deceaſed without any Prerogative to the 


tionis. ) 


Male. 

3. But if there be no Brothers or Siſters 
of the whole or half Blood, nor any of 
their immediate Children (for the _ 
children are not provided for by the Law) 
then the next Kindred are called to the In- 
heritance. 

(Bus by. our Author Leave, I think the Grand. 
children are im N provided for, as they ſuo- 
ceed their Fatber or Mother J Jure reprelenta- 


4. And if the next AL N be in an equal 
Degree, whether on the Part of the —.— 
as Adgnati, or on the Part of the Mother 


as . then they are equally called to 


the 
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Son or eee or any deſcendin 
them in the Right Line ) the Rules are 


from 


L 
1 
2 
4 
t 
| 


—_ «4 a. 


ch. It. Common Law of England. 213 


the Inheritance, and ſucceeded in Capita, f 
and not in Stirpes. "pg 


Thus far of the ſettled Laws of the Fews, 
Greeks, and Romans, but the Particular or 
Municipal Laws and Cuſtoms of almoſt 
every Country derogate from thoſe Laws, 
and dire& Succeflions in a much different 
Way. For Inſtance. 


By the Cuſtoms of Lombardy, according Laws of 
to which the Rules of the Feuds, both in Lmbardy. 


their Deſcents and in other Things, are 
much directed; their Decents are in a much 
different Manner, viz. | 


Leges Feudarum, Lib. 1. Tit. 1. If a Feud Of Feuds. 


be granted to one Brother who dies without 
Iſſue, it deſcends not to his other Brother 
unleſs it be ſpecially provided for in the firſt 
Infeudation: If the Donee dies, having 
Iſſue Sons and Daughters, it deſcends only 
to the Sons; whereas by the Roman Law it 
deſcends to both : The Brother ſucceeds 
not to the Brother unleſs ſpecially provided * 
for, & Tbid. Tit. 5o. The Aſcendants ſuc- 
ceed not, but only the Deſcendants, nei- 
ther does a Daughter ſucceed nift ex Padlo, 


vel niſi ſit Feodum Fæmineum. 3 
If we come nearer Home to the Laws of Deſcents 
Normandy, Lands there are of Two Kinds, in Nor. 
vi. Partible, and not Partible ; the Lands 99% 
that are partible, are Valvaſories, Burgages, 


and ſuch like, which are much of the Na- 


ture of our Socage Lands; theſe deſcend 


to all the Sons, or to all the Daughters: 
Lands not partible, are Fiefs and Dignitlcs, 
| 1 | they 
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they deſcend to the eldeſt Son, and not 
to all the Sons; but if there be no Sons, 


then to all the Daughters, and become 
partible. | 


The Rules and Directions of their De- 

ſcents are as follow, wiz. TIN 

'1. For want of Sons or Nephews, it 
deſcends to the Daughters; if there be no 
Sons or Daughters, or Deſcendants from 
them, it goes to Brothers, and for want of 
Brothers, to Siſters, (obſerving as before 
the Difference berween Lands partible and 
not partible) and accordingly the Deſcent 
runs to the Pofterity of Brothers to the 
ſeventh Degree; and if there be no Bro- 
thers nor Silters, nor any Deſcendants from 
chem within the ſeventh Degree, it deſcends 
to the Father, and if the Father be dead, 
then to the Uncles and Aunts and their Po- 
ſterity, (as above is ſaid in the Caſe of Bro- 
thers and Siſters) and if there be none, then 
to the Grandfather. | 

So that according to their Law, the Fa- 
ther is 2 to the Brother and Siſter, 
and their Iſſues, but is preferred before the 
Uncle: Tho' according to the Fewiſh Law, 
the Father is preferred before the Brother ; 
by the Reman Law, he ſucceeds together 
equally with the Brother ; but by the Engliſh 
Law, the Father cannot take from his Son 
by an immediate Deſcent, but may take gs 
Heir to hi Brother, who was Heir to his Son by 
Collateral Deſcent. | | 

e 2. If 
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2. If Lands deſcended from the Part of 


the Father, they could never reſort by a 


Deſcent to the Line of the Mother; bur in 


caſe of Purchaſes by the Son who died 


without Iſſue, for want of Heirs of the Part 

of the Father, it deſcended to the Heirs of 

the Part of the Mother according to the 

Law of England. ' OOH 
3 The Son of the eldeſt Son dying in the 

Life of the Father, is preferred before a 

2 Son ſurviving his Father as the 
W 
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ſtands here now ſettled, tho it had 


ſame Interruptian, 4 Jobanns. © 
4. On Equality of Degrees in Collateral 
Deſcents, the Male Line is preferred before 
the Female. 
5, Altho' by the Civil Law, Fratres ex 


utroque Parente conjuncti præferuntur Fratribus 


conſanguineis tantum vel uterinis; yet it ſnould 


Sw by the Coutumier of Normandy, Fratres 


conſanguinei ei ex eodem Patre ſed diverſa Matre, 


ſhall take by Deſcent together with the 


Brothers, ex «troque conjuncti, upon the Death 


of any ſuch Brothers. But ure hereof, 


for this ſeems a Miſtake ; for, as I take it, 
the half Blood hinders the Deſcent berween 


Brothers and Siſters by their Laws as well 


as Ours. OD 
6, Leproſy was amongſt them an Im- 
iment of Succeſſion, but then it ſeems 
it ought to be firſt ſolemnly adjudged ſo by 
the Sentence of the Church. 
| Upon all this, and much more that might 
be obſerved upon the Cuſtoms of ſeveral 
Countries, it appears, 'That the _ of 


** 


Deſcents 


era 
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Succeſſions, or hereditary Tranſmiſſions, 


have been various in ſeveral Countries ac- 


carding to their variqus Laws, Cuſtoms, 
and Uſages. 3-9 -<. 

And now, after this brief Survey of the Laws 
and Cuſtoms of other. Countries, I come 
to the Laws and Uſages of England in re- 
lation to Deſcents, and the Growth that 


thoſe Cuſtoms ſucceflively have had, and 


whereunto they are now arrived. 


Firſt, Touching hereditary Succeſſions: 
It ſeems, that according to the ancient 
Britiſh Laws, the eldeſt Son inherited their 
Earldoms and Baronies; for they had great 
Dignities and Juriſdictions annex'd to them, 


and were in Nature of Principalities, but 


that their ordinary Freeholds deſcended to 


Among 
the Welſh. 
Statute 

12 Ed. 1. 


all their Sons; and this Cuſtom they carried 
with them into Wales whither they were 
driven. This appears by Statutum Walliæ, 
12 E. 1. and which runs thus, vix. 
Aliter uſitatum eſt in Wallia quam in Anglia 


quoad Succeſſonem bereditatis; eo quod hereditas 


partibilis eſt inter heredes Maſculos, & 4 tempore 
cuſus non extiterit Memoria partibils extitit. 
Dominus Rex non vult quod cenſuetudo illa abro- 
getur; ſed quod hereditates remaneant partibiles 
inter confimiles heredes ſicut eſſe Conſuevernnt : 
fat partitio illius ſicut ſieri conſuevit. Hoc 
excepro quod Baſtardi non haheant de cætero 
hareditates & etiam anod non habeant purpartes, 
cum ligitimis nec due legitimis. * 


Whore- 


A I te ©, _ F.? 
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Whereupon Three Things are obſerva- 
ble, viz. 1, That at this Time the here- 
ditary Succeſſion of the eldeſt Son was then 
known to be the common and ufual Law in 


England. 24ly, That the Succeſſion. of all the 


Sons was the ancient cuſtomary Law among 
the Britiſh in Wales, which by. this. Statute 
was continued to them. 3dly, That before 
this Time, Baſtards were admitted to 
inherit in Wales as well as the Legitimate 
Children, which - Cuſtom is thereby abro- 
gane and although we have but few Evi- 
ences touching the Britiſh Laws before 
their Expulſion hence into Wales, yet this 
Uſage in Wales: ſeems ſufficiently to evi- 
2 this to have been the ancient - Britiſh 
"TR 5 ln 

Secondly, As to the Times of the Saxons 
and Danes, their Laws collected by Brompton 
and Mr. Lambart, ſpeak not much concern- 
ing the Courſe of Deſcents; yet it ſeems 
that commonly Deſcents of their ordinary 
Lands at leaſt, except Baronies and Royal 
Inheritances, deſcended alſo to all the Sons: 
For amongſt the Laws of King Canutis, in 
Mr. Lambard is this Law, viz. Ne 68. Sive 
quis incuria ſive Morte repentina fuerit inteſtato 
mortuus, Dominns tamen nullam rerum ſuarum 


Partem (præter eam que jure debetur Hereoti 


nomine) Sibi aſſumito. Verum eas Fudicio ſuo 
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Uxori, Liberis & copnaticne proximis juſte (yrs 


ſuo cuique jure) diſtribuito. 
Upon which Law, we may obſerve theſe 
five Things, Vit + x 


If, That 
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& 1, That the Wife had a Share, as well 


of the Lands for her Dower, as of the 


Goods. * "9h 
2dly, That in reference to hereditary 
Succeſſions, there then ſeem'd to be little 
Difference between Lands and Goods, for 
this Law makes no Diſtinction. | 
24ly, That there was a kind of ſettled 
Right of Succeffion, with reference to Proxi- 


mity and Remoteneſs of Blood, or Kin, Er 


cognatione proximis pro ſuo cuique jure. 
4thly, That in reference to Children, they 

all ſeem'd to ſucceed alike, without any 

Diſtinction between Males and Females. 


ytbiy, That yet the Anceſtor might diſpoſe ' 


of by his Will as well Lands as Goods, 


which Uſage ſeems to have obtained here 


unto the Time of Hen. II. as will appear 
hereafrer. Vide Glanville. na 
Thirdly, It ſeems that, until the Conqueſt, 


the Deſcent of Lands was at leaſt to all the 


Sons alike, and for ought appears to all the 
Daughters alſo, and that there was no Dif- 
ference in the hereditary Tranſmiſſion of 
Lands and Goods, at leaft in reference to 


the Children: This appears by the Laws 


of King Edward the Cenfeſſor, confirm'd by 
King William I. and recitcd in Mr. Lambart, 
Folio 167. as alſo by Mr. Seiden in his Notes 
upon Eadmerm, viz. Lege 36 Tit. De Inteſta- 
torum Boni; Pag. 184. Si qui inteſtatus obierit 
Liberi ejus Hæreditatem æqualiter divident. 

But this equal Diviſion of Inheritances 
among all the Children was found to be 
very inconvenient: For, 


3 ä I, It 
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1f, It weakened the Strength of the 


Kingdom, for by frequent parcelling and 


ſubdividing of Inheritances, in Proceſs of 


Time they became ſo divided and crumbled, 
that there were few Perſons of able Eſtates 
left to undergo publick Charges and Of- 
fices. 

 2dh, It did by Degrees bring the Inha- 
bitants to a low kind of Country living, 
and Families were broken; and the younger 
Sons, which had they not had thoſe little 
Parcels of Land to apply themſelves to, 


would have betaken themſelves to Trades, 


or to Civil or Military, or Eccleſiaſtical 
Employments, neglecting thoſe Opportu- 
nities, wholly apply d themſelves to thoſe 


| ſmall Diviſions of Lands, whereby they 
neglected the Opportunities of greater Ad- 


vantage of enriching themſelves and the 
Kingdom. 


And therefore King William I. having by 


his Acceſſion to the Crown gotten into his 


Hands the Poſſeſſions and Demeaſns of the 
Crown, and alſo very many and great Poſ- 


ſeſſions of thoſe that oppos d him, or ad- 


hered to Harold, diſpoſed of thoſe Lands or 
great Part of them to his Countrymen, and 
others that adhered to him, and reſerved 
certain honorary Tenures, either by Baron- 
age, or in Knights-Service or Grand Ser- 
jeancy, for the Defence of the Kingdom, 
and poffibly alſo, even at the Deſire of 


many of the Owners, changed their for- 


mer Tenures into Knights-Service, which 
Introduction of new Tenures was neverthe- 
leſs 
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decet & oportet, 
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leſs not done without Conſent of Parliament; 


as appears by the additional Laws before 


mentioned, that King William made by Ad- 
vice of Parliament, mentioned by Mr. Selden 
in his Notes on Eadmeras, Page 191. amongſt 
which this was one, viz. F 


Statuimus etiam & firmiter pracipimus ut 
omnes Comites Barones Milites & Servientes & 
univerſi liberi Homines totim Regni noſtri babeant 
& teneant ſe ſemper in Armis & in Equus ut 

quod ſint ſemper prompti & 
22 he Servitium ſuum integrum nobi: 
e m & peragendum, cum ſemper 0 
— ſecundum — vobis de Frodu debent 4 
tenentur Tenementis ſuis de Fure facers & ficwt 


ili ſtatuimas per Commune Concilium totius Regi 


v/tri, Et ills dedimus & conteſſimus in Feodo 
ure bæreditario.— 19 10 


nds of Military Proviſions; one that was 
let upon all Freeholds by common Conſent 
of Parliament, and which was uſually called 
Aſſiſa Armorum ; and another that was Con- 
ventional and by Tenure, upon the Infeu- 


Kinds of 3 ic appears, that there were Two 
et 


dation of the Tenant, and which was uſual- 


ly called Knigbts'Service, and ſometimes 
Royal, ſometimes Foreign Service, and 
{ometimes Servitium Lorice. | 


And hence it came to pals, that not only 


by the Cuſtoms of Normandy, but alſo ac- 
cording to the Cuſtoms of other Countries, 
choſe honorary Fees, or Infeudations, be- 
came deſcendible to the Eldeſt; and not — 
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all the Males. And hence alſo it is, that in 


Kent, where the Cuſtom of all the Males 
taking by Deſcent generally prevails, and 
that pretend a Conceſſion of all their Cu- 


ſtoms by the Conqueror, to obtain a Sub- 


miſſion to his Government, according to 


that Romantick Sy of their Moving Mood: 
But even in Kent it ſe 


lf, thoſe ancient Te- 
nements or Fees that are there held an- 
Knigh 


Jeription 63. 26 H. 8. 5. and the Statute of 
8 H. 8. cap. 3. And yet even in Kent, if 


ts Service, are deſcendible 
to the Eldeſt Son, as Mr. Lambard has ob- 
ſerved to my Hands in his Perambulation, 
Page 533, 553. out of 9 H. 3. Fitz. Pre- 
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avelkind Lands eſcheat, or come to thge 


Crown by Attainder or Diſſolution of 
Monaſteries, and be granted to be held by 
Knights Service, or per Baroniam, the Cu- 


ſtomary Deſcent is not changed, neither 
can it be but by Act of Parliament, for 


it is a Cuſtom fix d to the Land: 
But thoſe honorary Infeudations made 
in ancient Times, eſpecially ſhortly afreF 
the Conqueſt, did ſilently and ſuddenl 

aſſume the Rule of Deſcents to the Eldeſt, 
and accordingly held ic; and fo altho pol: 
ſibly there were no Acts of Parliament of 
thoſe Elder Times, at leaſt none that are 
now known of, for altering the ancient 
Courſe of Deſcents from all the Sons to the 
Eldeſt, yet the Uſe of the Neighbouring 
Country might introduce the ſame Uſage 
here as to thoſe honorary Poſſeſſions. | 


e cui. 


ad becauſe thoſe Infeudations 
were , and ſcattered moſt 

all che Ki m, in a ligle Time th 
troduced a Parity in the Succeſſion of 
of other Tenures, as Socages, Vataſs- 
ries, &c. So that without Queſtion 
cle and little, almoſt generally in all Coun- 
2 of England (except Kent, who: were 
moſt tenacious of their old Cuſtoms in 
which the 
Feuds Places where a contr 


Uſage 


ailed), the generalty of Deſcents or 
—— by licele r 


Socage Lands as Knights Service, went to 
the eldeſt Son, according to the Declara- 
tion of King Ew. I. in the Statute of 


Wales above-mentioned, as will more fully 
* by what follows. 


oth Law, it ſeems that the whole 
did not deſcend to the eldeſt Son, but be- 


atris Fentlum, itn Filizs babeat. And 
as to Collateral Deſcems, that Law deter- 
„ , mins thus: Si qui fire Liberss deeeſſrit Pater 
Chap 7. r Mater ejwe in ereditatem ſuccedat wel 


and Lam. Frater vel Soror fi Pater & Mater deſint, fi nec 


herd, ut bos, habeat Soror Patri vel Mair, & deineeps 
fapro. in Quintum geniculum ; qui cum quiores 
in parentela ſm fore biereditario ure 
dum Virili fexus extiterit REGED ab inde 


ft, Faminea nan bæreditetur 


By 


by lit- 


loried, and ſome particular 
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the Time of Hen. I. as we find by his 
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By this Law it ſeems to appear; 
1. The eldeſt Son, tho he had Jus primo- 
reniture, the principal Fee of his Father's 
| and , yet he had not all the Land. | 
2. That for want of Children, the Father 
or Mother inherited before the Brother or 
Siſter. | 5 
3. That for want of Children, and Fa- 
ther, Mother, Brother, and Siſter, the Land 
deſcended to the Uncles and Aunts to the 
fifth Generation. 
14 Fm in Succeffions Collateral, Proxi- 
micy of Blood was preferred. 5 
F. That the Male was prefe 
the Female, 5. e. The Father's Li 
ferred before the Mother's, unle | 
deſcended from the Mother, and then the 
Mother's Line was preferred. | 


How this Law was obſerved in the Inter- $ 
val between Hen. I. and Hen. II. we can give 
no Accbunt of; but the next Period that we 

come to is, the Time of Hen. II. wherein 

Glanville gives us an Account how the Law 
ſtood at that Time: Vide Glanville, Lib. 7. 
Wherein notwithſtanding it will appear, 
that there was ſome Uncertainty and Un- 
ſettledneſs in the Buſineſs of Deſcents or 
Hereditary . Succeffions, tho it was much 
I eee than formerly, the Rules 
then of Succeſſion were either in reference 
e o Goods, or Lands. 1/f, As to Goods, one 
Third Part thereof went to the Wife, ano- 

ther Third Part went to the Children, and 
/ the other Third was left to the Diſpoſition 
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of the Teſtator ; but if he had no Wife, 
then a Moiety went to the Children, and 
the other Moiety was at the Deceaſed's Diſ- 
poſal. And the like Rule if he had left a 
Wife, but no Children. Glanv lib. 7. cap. 5. 
& Vide lib. 2. cap. 29. 88 
But as to the Succeſſion of Lands, the 
Rules are theſe: 3 


Firſt, If the Lands were Knights Service 
they generally went to the eldeſt Son; and 


in caſe of no Sons, then to all the Daugh- 


ters; and in caſe of no Children, then to 


the eldeſt Brother. | 
Secondly, If the Lands were Socage, they 


deſcended to all the Sons to be divided; Si 
Fuerit Soccagium & id antiquitus diviſum; only 
the Chief Houſe was to be allotted to the 
Purparty ofthe Eldeft, and a Compenſation 


made to the reſt in lieu thereof: Si vero non 


fuerit antiquitus diviſum, tunc Primogenitus ſe- 


um quorundam Conſuetudinem totam Heredi- 


| ratem obtinebit, ſecundum autem quorundam Con- 


ſuetudinem poſtnatus Filius Heres eſt. Glanville, 
lib. 7. cap. 3. So that altho' Cuſtom direted 
the Deſcent variouſly, either to the eldeſt or 
youngeſt, or to all the Sons, yet it ſeems 
that at this Time, Jus Commune, or Common 


Right, ſpoke for the eldeſt Son to be Heir, 


no Cuſtom intervening to the contrary. 
Thirdly, As the Son or Daughter, ſo their 
Children in inſnitum, are preferred in the 
Deſcent before the Collateral Line br 
Uncles. | 


Fourthly = 


1 
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reren 
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Fourthly, But if a Man had two Sons, 
and the eldeſt Son died in the Life-time of 
his Father, having Iſſue a Son or Daughter, 
and then the Fathe 
troverted, whether the Son or Nephew 
ſhould fucceed to the Father, tho? the bet- 
ter Opinion ſeems to be for the Nephew, 
Glanvil. lib. 7. cap. 3. 

Fiftbly, A Baſtard could not inherit, Vid. 
cap. 13, Or 17. And altho by the Canon or 
Civil Law, if A. have a Son born of B. 
before Marriage, and after A. marries B. 
this Son ſhall be legitimate and heritable; 
yet according to the Laws of England then, 
and ever ſince uſed, he was not heritable, 
Glanvil. lib. 7. cap. 15. | 


Sixthly, Tn caſe the Purchafer died with- 


out Iſſue, the Land deſcended to the Bro- 


thers ; and for want of Brothers, to the 
Siſters; and for want of them, to the Chil- 
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r dies; it was then con- 


dren of the Brothers or Siſters; and for want 


of them, to the Uncles; and ſo onward ac- 
cording to the Rules of Deſcents at this 
Day; and the Father or Mother were not 
to inherit to the Son, but the Brothers or 
Uncles, and their Children. Did. cap. 1. 
_ | 


And it ſeems, That in all Things elſe, the 
Rules of Deſcents in reference to the Col- 
lateral Line were much the ſame as now; 


as namely, That if Lands deſcended of the 
Part of the Father, it ſhould not reſort to 


the Part of the Mother, or e converſo; but 
in the Caſe of Purchaſers, for want of 


3 | 
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Heirs of the Part of the Father, it reſorted 
to the Line of the Mother, and the nearer 
and more worthy of Blood were preferred: 
So that if there were any of the Part of the 
Father, tho' never ſo far diſtant, ir hindred 
the Deſcent to the Line of the Mother, 
though much nearer. #4 
But in thoſe Times it ſeems there were 
ewo Impediments of Deſcents or hereditary 


* 


Succeſſions which do not now obtain, vix. 


Firſt, Leproſy, if ſo adjudged by Sen- 
rence of the Church: This indeed I find 
not in. Glanville; but I find it pleaded and 


allowed in the Time of King Fob», anq 
thereupon the Land was' adjudged from 


the Leprous Brother to the Siſter.” Poſcb. 
4 Fohanns, 
Secondly, There was another Curioſity i 
Law, and it was wonderful to fee ho 
much and how long it prevail'd; for we 
find it in Uſe in Glanville, who wrote 
Temp. Hen. II. in Bradton Temp. Hen. III. in 


Fleta Temp. Ed. I. and in the broken Year 


of 13 E. 1. Fitzb. Avowry 235. gr 
eſe Tenens & Dominus, & Homagium repellit 
Perquiſitum: And therefore if there had been 


three Brothers, and the eldeſt Brother had 


enfeoff d the ſecond, reſerving Homage, 


and had received Homage, and then the 


ſecond had died without Iſſue, the Land 
ſnould have deſcended to the youngeſt Bro- 
ther and not to the eldeſt Brother, Quia 
Hemagium repellit perquiſtum, as tis here ſaid, 
for he could not pay Homage to himſelf, 


is 
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Vide for this, Brechen, Lib. 2. cap. 30. Glanvil. 
Lib. Fo cap. I, Flea, Lib. 6. cap. . 


But at this Day the Law is altered, and 
Jo it has been for ought I can find ever 
fince 13 E. 1. Indeed, it is antiquated rather 


than altered, and the Fancy upon which it 
rounded has appear d trivial; for if 


the eldeſt Son enfeoff the ſecond, reſerving 
Homage, and that Homage paid, and then 
the ſecond Son dies without Iſſue, it will 
deſcend to the Eldeft as Heir, and the 
Seigniory is extinct. It might indeed have 
nad ſome Colour of Reaſon to have exa- 
mined, whether he might not have waved 
the Deſcent, in caſe his Services had been 
more beneficial than the Land: But there 


could be little Reaſon from thence to ex- 


clude him from the Succeſſion. I ſhall man- 
tion no more of this Impediment, nor of 
that of Leproſy, for that they both are 

vaniſhed and antiquated long ſince; and, as 
the Law now is, neither of theſe are any 
Impediment of Deſcents. 


And now paſſing over the Time of King 


Fobn and Richard I. becauſe I find nothing 
of Moment therein on this Head, unleſs the 
Uſurpation of King Jobn upon his eldeſt 
Brother's Son, which he would fain have 


juſtified, by introducing a Law of prefer- 


the younger Son before the Nephew 


o 


deſcended from the elder Brother: But this 


Pretenſion could no way juſtifie his Uſurpa- 


tion, as has been already ſhewn in the Time 


of Hen. II. 3 : 
Q 4 Next, 


232 


to be only Tranſcripts or Abſtracts of the 


76 The Þiſtow of the Ch. 11. 
Next, I come to the Time of Hen. III. in 


whoſe Time the Tractate of Bracton was 


written, and thereby in Lib. 2. cap. 30, & 
31. and Lib. F. cap. . it appears, That 
there is ſo little Variance as to Point of De- 


ſcents between the Law as it was taken 
when Bracton wrote, and the Law as after- 


wards taken in Edw. I.'s Time, when Britton 
and Flea wrote, that there is very little Dif- 
ference between them, as may eaſily appear 


by comparing Bracton ubi ſupra, & Fleta, Lib. . 


cap. 9. Lib. 6. cap. 1, 2. that the latter ſeem 


former. Wherefore I ſhall ſet down he 
Subſtance of what both ſay, and thereby 
it will appear, that the Rules of Deſcents 
in Hen. III. and Edw. I.s Time were very 
much one. e 


VFirſt, At this Time the Law ſeems to be 
unqueſtionably ſettled, that the eldeſt Son 
was of Common Right Heir, not only in 
Caſes of Knight Service Lands, but alſo of 
Socage Lands, (unleſs there were a ſpecial 


Cuſtom to the contrary, as in Kent and ſome 
other Places) and ſo that Point of the 


Common Law was fully ſettled. Mo 
; "Secondly, That all the Deſcendants in in- 
finitum, — any Perſon that had been 


Heir, if living, were inhericable Jure re- 
preſentations; às, the Deſcendants of the 
Son, of the Brother, of the Uncle, &c. 


And alſo, _ | mo” 
Thirdly, That the eldeſt Son dying in the 
Life-time of the Father, his Son or Iſſue 
ET — 


+0 Sent ore DD 


2 228 en © 


S2 


ram 


*%.4 3 


— — 


£115 Common Law of England, | 233 


was to have the Preference as Heir to the 
Father before the younger Brother, and ſo 
the Douht in Glanvilles Time was ſettled, 
SGlanvil. Lib. 7. cap. 3. Cum quis autem moria- 
ur babens Filium po natum, & ex primo enito 
Fłlio præmortuo Nepotem, Magna quidem Faris 
dubitatio ſolet eſſe uter illorum preferendus ſit 
alii in illa Succeſſione, ſcilicet, utrum Filius aut 
Nepog? 2-1 


could not by Law inherit immediately to 


c 


the on. ll 
Fifebly, Leproſy, Though it were an Ex- 


ception to a Plaintiff, becauſe he ought not 


to converſe in the Courts of Law, as Bracton, 


Lib. 5. cap. 20. yet we no where find it to 


be an Impediment of a Deſcent. 


So that upon the whole Matter, for any 
Thing I can obſerve in them, the Rules of 
Deſcents then ſtood ſettled in all Points as 


they are at this Day, except ſome few Mat. 


ters (which yet ſoon after ſettled as they 


now {tand), vis. 


Firſt, That Impedimeat or Hindrance of | 


a Deſcent from him that did Homage to 

him that received it, ſeems to have been 

yet in Uſe at leaſt till 13 E. 1. and in Fletas 
ime, for he puts the Caſe and admits it. 


Secondly, Whereas both Bracton and Fleta 


agree, that half Blood to him that is a Pur- 
chaſer is an Impediment of a Deſcent ; yet 


in the Caſe of a Deſcent from the Com- 7 
mon Anceſtor, half Blood is no Impedi- 


ment. 


Fourthly, The Father, or Grandfather, 


_—_— — 
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ment. M for Inftance; A. has Iſſue B. a Son 
and C. a Danghter by one Venter, and D. a 
Son by another Venter: If B. purchafes in 


Fee and dies wichout Iſſue, it ſhall deſcend R. 

to the Siſter, and not to the Brother of the of 
hatf Blood ; but if the Land had defcended at 
from A. to B. and he had entred and died - 
without Iſſue, it was a Doubt in Bracton 85 
and Britton s Time, whether it ſhould go to di 
the Son, or to the- Daughter? But b 


the Law is ſince ſettled, that in both Caſes 
it deſcends to the Daughter, Et ſeiſaa facit 
Stipitem & primum Gratdum. Er poſſeſſo Narri: 
de Frodo ſomplici facit Sororem efſe haredem. 
Thus upon the whole it ſeems, That 
abating thoſe ſmall and inconſiderable Vari- 
ances, the States and Rules of Deſcents as 
they ſtood in the Time of Hen. III. or at 
leaft in the Time of Edw. L were reduced 
to their full Complement and Perfection, 
and vary 2 conſiderably from what 
they are at this Day, and have continued 
ever ſince that Time. 1 $ 
I ſhall therefore ſet down the State and 
Rule of Deſcents in Fee-Simple as it ſtands 
at this Day, without meddling wich parti- 
cular Limitations of Entails of Eſtates, 
which vary the Courſe of Deſcents in ſome 
Caſes from the Common Rules of Deſcenty 
or hereditary Succeſſions; and herein we 
ſhall fee what the Law has been and con- 
tinued touching the ſame ever ſince Braftoy's 
Time, who wrote in the Time of Hen. III. 
now above 400 Years fince, and by y_— — 
1 e | 411 
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ſhall ſee what Alterations the Succeſſion of 
Time has made therein. 
And now to give a ſhort Scheme of the 
Rules of Deſcents, or hereditary Succeſſions, 
of the Lands of Subjects as the Law — 
at this Day, and has ſtood for above four 
| hundred ears paſt, wiz. 
All poſſible hereditary Succeſſions may bs 
9 uiſhed into theſe 3 Kinds, viz. eithet, 
* the Deſcending Line, as from Father 

to nor Dau hter, ephew or Niece, i. e. 
Grandſon or Grand-daughter. Or, 

2dly, In the Collateral Line, as from Brother 
to Brother or Siſter, and ſo to Brother 
and Siſters Children. Or, 

3 va u 805 Aſcending Line, either direct, 
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n to Father or Grandfather, | 
( hore is not admitted by the Law of Eng- 


land) or in the tranſverſal Line, as to = 


Uncle or Aunt, Great-Uncle or Great- 


Aunt, ec. And becauſe thjs Line is again divi- 
ded into the Line of the Father, or the Line 
of the Mother, this tranſverſe aſcending 


Succeſſion is either in the Line of the Fa- | 


ther, Grandfather, e. on the Blood of the 
Father; or in the Line ofthe Mother, Grand- 
morher, ce. on the Blood of the Mother: 
The former are called Adgnati, the latter 
Copnati: I ſhall therefore ſer down a Scheme 

—— as high as Great- Grandfather and 
Great. Grandmothers Grandſires, and as low as 
Great -· Gandchild; which nevertheleſs will be 


applicable to more remote Succeſſions with 


a little Variation, and will explain the whole 
Nature of Deſcents or hereditary — 
C 
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This Pedigree, with its Application, will 
give a plain Account of all Hereditary Suc- 
ceſſions under their feveral Caſes and Li- 
mitations, as will appear by the following 
Rules, taking our Mark or Epocha from che 
FATHER and M OTHER. 

But firſt, T ſhall premiſe certain gene- 
ral Rules, whieh will direct us much in the 
Courſe of Deſcents as they ſtand here in 
England: (Viz) 


yh, In Deſcents, the Law prefers the 1. Rule. 
worthieſt of Blood: As, 
,, In all Deſcents immediate, the Male 
is preferred before the Female, whether 
in Succeſſions Deſcending, Aſcending, or 
Collateral: Therefore in Deſcents, the Son 
inherits and excludes the Daughter, the 
Brother is preferred before the Siſter, the 
Uncle. before the Aunt. mr 

2dly, In all Deſcents immediate, the De- 
ſcendants from Males are to be preferred 
before the Deſcendants from Females: An 
hence it is, That the Daughter of the eld 
Son is preferred in Deſcents from the Father 
before the Son of the younger Son; and the 
Daughter of the eldeſt Brother, or Uncle, 
is preferred before the Son of the younger; 
and the Uncle, nay, the Great-Uncle, i. e. 
the Grandfather's Brother hall inherit be- 
fore the Uncle of the Mothers Side. 


Secondly, In Deſcents, the next of Blood 2. Rule. 
is preferred before the more remote, tho 

- equally or more worthy. And hence it is. 

| 7 If, The 


3. Rule. 


fat 
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1, The Siſter of the whole Blood is pre- 
ferred in Deſcents before the Brother of the 
half Blood, becauſe ſhe is more ſtrictly join- 
ed to the Brother of the whole Blood (wiz. 
by Father and by Mother) than the half 
Brother, though otherwiſe he is the more 
worthy. 3 3 SY 

24h, Becauſe the Son or Daughter being 
nearer than the Brother, and the Brothef or 
Siſter than the Uncle, the Son or Daughter 


| ſhall inherit before the Brother or Siſter, 


and they before the Uncle. 

ay, That yet the Father or Grand- 
2 or Mother or Grandmother, in a 
direct aſcending Line, ſhall never fucceed 


immediately the Son or Grandchild ; but 
the Father's Brother (or Siſters) fhall be pre- 
ferred before the Father himſelf; and the 


Grandfather's Brother (or Siſters ) before 


the Grandfather: And yet upon a ftri& 


Account, the Father is nearer of Blood to 
che Son than the Uncle, yea than the Bro- 
ther; for the Brother is therefore of the 
Blood of the Brother, becauſe both derive 
from the ſame Parent, the Common Foun- 
tain of both their Blood. And therefore the 
Father at this Day is preferred in the Admi- 


nitration of the Goods before the Son's 


Brother of the whole Blood, and a Remain- 
der limited Proximo de Sanguine of the Son 
ſhall veſt in the Father before it ſhall veſt in 


the Uncle. Vide Litthton, Lib. 1. fo. 8, 10. 


Viral, That all the Deſcendants from 
might 
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ſuch a Perſon as by the Laws of England 
I 
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might have been Heir to another, hold the 


ſame Right by Repreſentation as that Com- 


mon Root from whence they are derived; 
and therefore, . 


156, They are in Law in the ſame Rigi 


of Worthineſs and Proximity of Blood, as 
their Root that might have been Heir was, 
in caſe he had been living: And hence it is, 


that the Son or Grandchild, whether Sen 


or Daughter of the eldeſt Son, ſucceeds be- 

fore the younger Son; and the Son or 

Grandchild of the eldeſt Brother, before the 

—. Brother; and ſo through all the 
egr 


ees of Succeſſion, by the Right of 


| Repreſentation, the Right of Proxi is 
tranferred from the Root to the Branches, 
and gives them the ſame Preference as the 


next and worthieſt of Blood. | 
2dly, This Right transferred by Repre- 
ſentation is infinite and unlimited in the 


s of thoſe that deſcend from the Re. 


preſented; for Filias the Son, the Nepos the 
Grandſon, the Abnepos the Great-Grandſon, 


Aud ſo in inſnitum enjoy the ſame Privilege of 


Repreſentation as thoſe from whom they de- 
tive their Pedigree have, whether it be in 


Deſcents Lineal, or Tranſverſal; and there- 


fore the Great-Grandchild of the eWeſt 
Brother, whether it be Son or Daughter, 
ſhall be preferred before the younger Bro- 
ther, becauſe tho the Female be leſs worchy 
than the Male, yet ſhe ſtands in Right of 
Repreſentation of the eldeſt Brother, who 
was more worthy than the younger. And 


upon this Account it i 15.33% 
34h, That 


2.40 Te Þitozy of che Ch. 11. 
34h, That if a Man have two Daughters 
and the eldeſt dies in the Life of the Father, 
leaving ſix Daughters, and then the Father 
dies; the youngeſt Daughter ſhall have an 
equal Share with the other ſit Daughters, 
becauſe they ſtand in Repreſentation and 
Stead of their Mother; who could have had 
but a Moiet 77. rs 


4. Rule. Fourthly, That by the Law of England, 

| without a ſpecial Cuſtom to the contrary, 

the eldeſt Son, or Brother, or Uncle, ex- 

cludes the younger; and'the Males in an 

equal Degree do not all inherit: But all 

the Daughters, whether by the ſame or 

divers Venters, do inherit together to the 

Father, and all the Siſters by che ſame 
Venter do inherit to the Brother. | 


3. Rule. Fifbh, That the laſt actual Seiſin in any 
Amr „ makes him, as it were, the Root 
of the Deſcent equally to many Intents as 
if he had been a Purchaſer; and therefore 
he that cannot, according to the Rules of A 
- Deicents,derive his Succeſſion from him that 
was laſt actually ſeized, tho he might have 
derived it from ſome precedent Anceſtor, 
ſhall not inherit. And hence it is, That 
where Lands deſcend to the eldeſt Son from 
the Father, and the Son enters and dies 
without Iſſue, his Siſter of the whole Blood 
ſhall inherit as Heir to the Brother, and not 
the younger Son of the half Blood, becauſe 
be cannot be Heir to the Brother of the 
half Blood; but if the eldeſt Son had ſur- 
. vived 
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vived the Father and died before Entry, the 
youngeſt Son ſhould inherit as Heir to the 
Father, and not the Sifter, becauſe he is 
Heir to the Father that was laſt actually 
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ſeized. And hence it is, That tho' the 
Uncle is preferred before the Father in 


Deſcents to the Son; yet if the Uncle enter 
after the Death of the Son and die without 


Iſſue, the Father ſhall inherit to the Uncle, 


quia Seiſina facit Stipitem. 


, Sixthly, That whoſoever derives a Title 
to any Land, muſt be of the Blood to him 
that falt purchaſed it: And this is the Rea- 
ſon why, if the Son purchaſe Lands and 


6. Rule. 


dies without Iſſue, it ſhall deſcend to the 


Heirs of the Part of the Father ; and if he 


has none, then to the Heirs on the Part 


of the Mother; becauſe tho' the Son has 
both the Blood of the Father and of the 
Mother in him, yet he is of the whole 
Blood of the Mother, and the Conſangui- 


nity of the Mother are Conſanguinei Cognati 


of the Son. 

And of the other Side, if the Father had 
purchaſed Lands, and it had deſcended to the 
Son, and the Son had died without Iſſue, 
and without any Heir of the Part of the 
Father, it ſhould never have deſcended in 
the Line of the Mother, but eſcheated: For 
tho” the Conſanguinei of the Mother were the 


Conſanguinei of the Son, yet they were not 


of Conſanguinity to the Father, who was 
the Purchaſer; but if there had been none 


of the Blood of the — yet it mighe 


have 
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Sonz; if the Son ha 
out 
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haye reſorted to the Line of the Grandmo- 
ther, becauſe her Conſanguinei were as well 
of the Blood of the Father, as the Mother's 
Conſanguinity is of the Blood of the Son: 


And e alſo, if the Grandfather 


had purchaſed Lands, and they had deſcen- 
ded to the Father, and from him to the 
d entred and died with- 

Hue, his Father's Brothers or Siſters, 

or their Deſcendants, or, for want of them, 
his Great Grandfather's Brothers or Siſters, 
or their Deſcendants, or, for want of them, 
any of the Conſanguinity of the Great 


Grandfather, or Brothers or Siſters of the 


Great Grandmother, or their Deſcendants, 
might have inherited, for the Conſangui- 
nity of the Great Grandmother was the 
Conſanguinity of the Grandfather ; but none 
of the Line of the Mother, or Grandmother, 
viz. the Grandfather's Wife, ſhould have in- 
herited, for that they were not of the Blood 
of the firſt Purchaſer. And the ſame Rule 
e converſo holds in Purchaſes in the Line 
of the Mother or Grandmother, they ſhall 


always keep in the ſame Line that the firft 


Purchaſer ſettled them in. 


But it is not neceſſary, That he that in- 


| herits be always Heir tothe Purchaſer; it is 


ſufficient if he be of his Blood, and Heir 
eo him that was laſt ſeized. The Father 
purchaſes Lands which deſcended to the Son, 
who dies without Iſſue, they ſhall never de- 
ſcend to the Heir of the Part of the Son; 
Mother; but if the Son's Grandmother has a 
Brother, and the Son's Great mee 
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hath a Brother, and there are no other Kin- 
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dred, they ſhall deſcend to the Grandmo- = 


ther's Brother; and yer if the Father had 
died without Iſſue, his Grandmother's Bro- 
ther ſhould. have been preferred before his 
Mother's Brother, becauſe the former was 
Heir of the Part of his Father tho' a Fe- 
male, and the latter was only Heir of the 
Part of his Mother; but where the Son is 


once ſeized arid dies without Iſſue, his 
Grandmother's Brother is to him Heir of 


the Part of his Fatlier, and being nearer 
than his Great Grandmothers Brother, is 


preferred in the Deſcent. 

But Note, * is always intended ſo Jong 
| Gs the I Line of Deſcent is not broken ; for 1 
the Son alien thoſe Lands, and then re- 
purchaſe them in Fee, now the Rules 
of Deſcents are to be obſerved as if he were 
the er Purchaſer, and as if it had beeri 

ine of the Father or Mother. 


Seventh, In all Suoceſfious, as well in 7. Rulet 


the Line Deſcending, Tranſoerſal, or Aſcending, 


the Line that is firſt derived from 4 Male 


| Root has always the Preference. 


Inftances whereof in the Live 33 


&c. Viz. 8 


Ifue a Son ST: = þ 


D. the Son has Iffue a Daughter F and E. 


S Daughter has Iſſue a Son 6. Nei: 


nor any of his Deſcendants, ſhall 
— * Deſcendants 


Br 


from 
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from D. and E. and neither E. the Daugh- 
ter, nor any of her Deſcendants, ſhall in- 
herit ſo long as there are any Deſcendants 
from D. the Son, whether they be Male or 


Female. 
So in Deſcents Collateral, as Brothers and 


evidence the ſame Concluſions. 


Roles in 
the Line 
Aſcending. 


. Rule. | 


Siſters, the ſame Inſtances "applied dere 
But in Succeſſions in the Line A ding, 
there muſt be a fuller Explication ; be 

it is darker and more obſcure, I ſhall there- 


fore ſet forth the whole Method of Tranſ- 


verſal Aſcending dae under the 1 


en uing Rules, vix- 


"-Firf, If the Son dr Lands in > ew 
Simple and dies without Iſſue, thoſe of the 
Male Line aicending, aſque infinitum , ſhall | 
be preferred i in the De — according to 
their Proximity of Degree to the Son; and 
therefore the. Fathers Brothers and Siſters 


and their Deſcendants ſhall be preferred be. 


fore the Brothers of the Grandfather and 


their Deſcendants; and if the Father had 
no Brothers nor Siſters, the Grandfather's 

Brothers and their Deſcendants, and for 
want of Btothers, his Siſters and their De- 
ſcendants, ſhall be preferred before the 
Brothers of the Great Grandfather > For 
altho by the Law of England the Father or 
Grandfather cannot immediately inherit to 
the Son, yet the Direction of the Deſcent 
to the Collateral Aſcending Line, is as much as 
if the Father or Grandtather had been we 


Law inhegcable ; and-therefore as in ca 
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the Father had been inheritable, and ſhould 
have inherited to the Son before the Grand- 
father, and the Grandfather before the 
Great Grandfather, and conſequently if 

the Father had inherited and died without 
Iſſue, his eldeſt Brother and his Deſcen- 
dants ſhould have inherited before the 
younger Brother and his Deſcendants; and 
if he had no Brothers but Siſters, the Siſters 


and their Deſcendants ſhould have inherited 


before his Uncles or the Grandfather's Bro- 
thers and their Deſcendants. So though the 
Law of England excludes the Father from 
inheriting, yet it ſubſtitutes and directs the 


243 


Deſcent as it ſhould have been, had the 
Father inherited, wiz. It lets in thoſe firſt 


that are in the next Degree to him. # | 
Secondly, The ſecond Rule is this : That 
the Line of the Part of the Mother ſhall 
never inherit as long as there are any, tho 
never ſo remote, of the Line of the Part of 
the Father; and therefore, tho che Mother 
has a Brother, yet if the Atavus or Ata via 


Patris (i. e. the Great-Great- Great- Grand- 


father, or Great-Great-Great-Grandmorher 


2. Rule. 


of the Father) has a Brother or a Siſter, 


he or ſhe ſhall be preferred, and exclude 


the Mothers Brother though he is much 


Thirdly, But yer further, The Male Line 
of the Part of the Father aſcending, ſhall 
in iternum exclude the Female Line of the 
Part of the Father aſcending ; and there- 


3 fore 


3. Rule. 


* 


The piſtozy of e Sd. y 


fore in the Caſe propoſed of the Son's I wy 


chaſing Lands and dying without Iſſue, 
the Siſter of the Fathers Grandfacher, or 
of his Great Grandfather, and ſo i» infiwitaws 
ſhall be preferred before the Father's Mo- 
thers. Brother, tho' the Father's Mothers 
Brother be a Male, and the Father's Grand- 


father or Great Grandfacher's Siſter be a 


Female, and more remote, becauſe ſhe is 
of the Male Line, which is more worthy 
than the Female Line, though the Female 
Line be alſo of the Blood of the Father. 


Fourthly, But as in the Male Line aſcen- 


ding, the more near is preferred before the 


more remote; ſo in the Female Line de- 


ſcending, ſo it be of the Blood of the Fa- 


ther, it is preferred before the more remote. 
The Son therefore purchaſing Lands, and 
dying without Iſſue, and the Father, Grand · 
father, and Great Grandfather, and ſo up- 


ward, all the Male Line being dead wi 


out any Brother or Siſter, or any deſcen- 
ding from them ; but the Father's Mother 
has a Siſter or Brother, and alſo the Father's 


Grandmother has a Brother, and likewiſe 


the Father's Great Grandmother has a Bro- 


ther: Thol it is true, that all theſe are of 


the Blood of the Father; and tho the 
remoteſt of them, ſhall exclude the Son 
Mothers Brother; and tho' it be alſo true, 


that the. Great. Grandmother s Blood has 


paſſed through more Males of the Father's 
or Morher of the Father ; yer in this Cale, 


AAS. 0 ac t_das cc. 54: 
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the Father's Mothers Siſter ſhall be prefer. 
red before the Father's Grandmothers Bro« 
ther, or the Great Grandmothers Brother, 
becauſe they are all in the Female Line; 
viz. Cognati (and not Adpnari), and the Fa- 
cher's Mothers Siſter is che neareſt, and 
therefote ſhall have the Preference as well 
as in the Male Line aſcending, the Fa- 
ther's Brother or his Siſter ſhall be pre- 
ferred before the Grandfather's Brother. 


Fifihly, But yet in the laſt Caſe, where 5. Rule. 
the — patchaſes Lands and dies without mo | 
Iſſue, and without any Heir on the Part of 
the Grandfather, the s ſhould deſcend 
to the Grandmothers Brother or Siſter, as 
Heir on the Part of his Father; yet if the 
Father had purchaſed this Land and died, 
and it deſcended to his Son, who died 
without Iſſue, the Lands ſhould not have 
deſcended to the Father's Mothers Brother 
or Sifter, for the Reaſons before given in 
the Third Rule : But for want of Brothers 
or Sifters of the Grandfather, Great Grand- 
father, and ſo upwards in the Male aſcen- 

ding Line, it ſhould deſcend to the Father's 
Grandmothers Brother or Siſter which is 
his Heir of the Part of his Father, who 
ſhould be preferred before the Father's 
Mothers Brother, who is in Truth the Heir 
of the Part of the Mother of the Purchaſer, 
tho? the next Heir of the Part of the Fa- 
ther of him that laſt died ſeized; and 
therefore, as if the. Father that was the Pur: 
chaſer had died Iſſue, the — | 
i R 4 of 


he 


6. Rule. 
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of the We f FT Whither * 'of the 
Male or Female Line, ſhould have been 
preferred: before the Heirs of the Part of 
the. Mother; ſo the Son, who ſtands now 
in the Place of the Father, and! inherits 
to him primarily, in his Fathers Line dy- 
ing without Iſſue, che ſame Devolution and 
hereditary Succeſſion ſhould have been as 
if dis Father! bad immediately died with- 
out Iſſue, which ſhould have been to his 
Grandmethers Brother, as Heir of the 
Part of the Father, tho' by the Female 
„Line, and not to his Mothers. Brother, 
ho Was only Heir of the Part of his 
Mother, and what is not to take till the 
Fathers Line e oe gall Female be 
dere þ 44 130g Fo $4 FY WEST MARIE) 502 ts" 
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Sixthly, I the Son puntbaſcs Lats and; 
dies without Iſſue, and it deſcends to any 
Heir of the Parts of the Father, and then 
if rhe Line of the Father (after Entry and 
Hoſſeſſion) fail, it ſhall never retutn to 
the; Line of the Mother; tho' in the \firſt 
Inſtance; or Hr; Deſatnt from the Son, it 


might have de ſcended to the Heir of the Part 


7 , 


of the Mather; for now by this Deſcent 
and Seiſin it is lodge di in the Father's Line, 
to whom the Heir of che Part of the Mo- 
ther can never. derive; 2a” Title as Heir, 
but it ſhall rather eſcheat: But if the 
Heir of the part of the Father had not 
entre d, and then that Line had failed, it 
might have deſcended to the Heir of the 
Part v the. be IH Heir to the Son, 

FL . 360g 
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to whom immediately, for want of Heirs 


of che Part of the Father, it E have. 
deſcedded. -q 


Sedevtbly, And apon the Gait Rebe 7. Rule. 


if it had bale deſcended to the Heir of 
the Part of the Father of the Grandfather's 
Line, and that Heir had entred, it ſhould 
never deſcend to the Heir of the Part 
of the Father of the Grandmothers Line, 
becauſe the Line of the Grandmother was 
not of the Blood or Conſanguinity of the 
Line of the Grandmothers Side. 
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Eighthly, If for Default of Heirs of the g. Rule. 


Prchefer” of the Part of the Father, the 
Lands deſcend to the Line of the Mo- 
ther, the Heirs of the Mother of the Part 


of her Father's Side, ſhall be preferred in 
che Succeſſion before her Heirs of- the 


Part of her Mothers Side, becauſe they are 
the more worthy. 


And thus the Law ſtands in Point of 
Deſcents or Hereditary Succeſſions in 
England at this Day, and has fo ſtood and 


continued for above four Hundred Years 


paſt, as by what has before been ſaid, 


may eaſily appear. And Note, The moſt 


Part of the Eight Rules and Differences 
above ſpecified and explained, may be 
collected our of the Reſolutions in the 
Caſe of Clare verſas Brook, Cc. in Plowden's 
Commentaries, Folio 4 44: 


But 


Che Piko of the Ch. x7. 


But for the better illuſtrating and clear- 
ing of the Rules and Methods of De- 
ſcents, 
the Civil Law, the Canon Law, and che 
Common Law therein; I ſhall here ſub- 
join the ſo much famed Arbor Civilis of 
che Civilians and Canoniſts, which being 
with the Gradw Paremele in the 


been already 


CHAP. 


and of the different Directions of 


compared 
Huf Inflitutes, fry fully illuſtrate what has 


4 
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r Civilis. 
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CHAP. XI. 
Touching Trias by Jury. 


Paws in the former Chapter ſomewhat 


largely treated of the Courſe of De- 
ſcents, I ſhall now with more Brevity con- 
ſider that other Title of our Law which I 


before propounded (in order to evidence 


the Excellency of the Laws of England above 


thoſe: of other Nations), wiz. The Trial by a 
Fury of Twebve Men; which upon all Ac- 
counts, as it is ſettled here in this Kingdom, 
ſeems to be the beſt Trial in the World: I 


ſhall therefore give a ſhort Account of the 


Method and Manner of that Trial, via. 


Firft, The Writ to return a Jury, iſſues to 
the Sheriff of the County: And. 


1f, He is to be a Perſon of Worth and 


Value, that fo he may be reſponſible for 


any Defaults, either of himſelf or his Offi- 


cers. . And, 2dly, Is Sworn, faithfully and 


honeſtly, to execute his Office. This Officer 


is entruſted to elect and return the Jury, 


which he is obliged to do in this Manner: 


. Without the Nomination of either 
Party. 2. They are to be ſuch Perſons 


as for Eſtate and Quality are ſit to ſerve 


upon that Employment. . 3. They are to 
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be inquired, or at leaſt of the County or 
Baily wick. And, 4. Anciently Four, and 
now Two of them at leaſt are to be of 
the Hundred. BN Note, This u now in 
great Meaſure altered by Statute. woot 
.. Secondly, Touching the Number and Qua. 2. 
lifications of the Jury. 378% 
- . If, As to their Number, though only 
Twelve are ſworn, yet Twenty four are 
to be returned to ſupply the Defects or 
Want of Appearance of thoſe that are Chal- 
lenged off, or make Default. 24h, Their 
Qualifications are many, and are gene- 
rally ſet down in the Writ that ſum- | | 
mons them, viz. 1. They are to be | 
Probi & legales Homines. 2. Of ſufficient [1 
Freeholds, according to ſeveral Proviſions 4 
of Acts of Parliament. 3. Not Convi& of | | | 
any Notorious Crime that may render them 
unfit; for that Employment. 4. They are | 
not to be of the Kindred or Alliance of | 
any of the Parties. And, 5. Not to be 
ſuch as are prepoſſeſſed or prejudiced be- 
fore they hear their Evidence. = 
- - Third, The Time of their Return. . f 
Indeed, in Aflizes, the Jury is to be rea- | 
dy at the Bar the firſt Day of the Return of | 
the Writ: But in other Caſes, the Pannel is | 
firſt returned upon the Venire Fucias, or ought 
to be ſo, and the Proofs or Witneſſes are to 
be brought or ſummoned by Diſtringaæ or ä 
Habeas Corpora for their Appearance at the 1 
Trial, whereby the Parties may have No- | 
tice of the Jurors, and of their Sufficiency 
and Indifferency, that ſo they may _ 
bergigen their = 1 | 


to di Forty 
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their Challenges upon .the A 
the Jurors if there be juſt Ca 
Fourthly, The Place of their Appearance. 
If it be in Caſes of ſuch Weight and Con- 
ſequence as by the J ge of the Court 
is fit to be tried at the Bar, then their Ap- 
pearance is directed to be there; but in or- 
Caſes, the Place of Appearance is in 
the Country at the Aſſiſes, or Ni Prize, in 
the County where the Iſſue to be tried ariſes: 
And this is an excellent Conſtitu- 
tion. The great Charge of Suits is the at- 


tendance of” the Parties, the Jury-Men and 


Witneſſes : And therefore tho the Prepara-. 


ue, and t gment, is for the moſt part 
in the Courts at Weftminfeer, whereby there 
is kept a great Order and Uniformity of 
Proceedings in the whole , tO pre- 
vent Multiplicity of Laws and Forms; yet 
thoſe are but of ſmall Charge, or Trouble, 
er Attendance, one Attorney being able 
Men's Buſineſs with the 


ſame Eaſe, and no 
Man would diſpatch his own Buſineſs 2 
the Charge and Attendance is at 
the Trial, which is therefore brought Home 


to the Parties in the Counties, and for the 


moſt part near where they live. | 
Fifthly, The Perſons before whom they 
are to appear. | 

If the Trial be at the Bar, it is to bs 
befare chat Court where the Trial is ; if in. 
the Country, then before the Juſtices of 


Afizes, or Nif Pri, who are Perſons well 
* 


acqua 


of ö 
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eater Attendance than 
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acquainted with the Common Law, and for 
1 moſt ut are * of thoſe 1 
ordinary ces who are appointed for 
the Common Diſpenſation of Juſtice in the 
Thres great Courts at Weſtwinfer. And this 
ce was a moſt wiſe Conſtitution; For, 
if, It prevents Factions and Parties in 
the Carriage of Buſineſs, which would ſoon 
appear in n of Moment, were 
the Trial only before Men reſiding in the 
| Counties, as Juſtices of the Peace, or the 
ke, or before Men of little or no Place, 
Countenance or Preheminence above others; „ 
and the more to prevent Partiality in this 1 
Kind, choſe Judges are by Law prohibited ra | 
hold their Scflions in Counties where they ' 
were born or dwell. je Fe VB 
2dhy, As it prevents Factions and Part- 4 
takings, ſo it both the Rule and the | 
Adminiſtration of the Laws of the King» 4 
dom uniform; for thoſe Men are employed as + 
| Juſtices, who as they have had a Common | 
Education in the Stu * the Law, ſo they 1 I 
daily in Term-time Converſe and Conſt 
with one another; acquaint one another 
with their Judgments, ſit near one another 
in Neſtminſter- Hall, whereby their Judgments 
and ions are neceſſarily communicated | 
to one another, either immediately or by Re- 
lations of others, and by this > Pm cheir 
Judgments and their Adminiſtrations of 
Common Juſtice carry a Conſonaney, Con- 
gruity, and Uniformity one to another, 
whereby both the Laws and the Admini- 
ſtrations thereof are preſerved from that 
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Confuſion and Diſparity that would una- 
voidably enſue, if the Adminiſttation was 
by ſeveral incommunicating Hands, or b 
Provincial Eftabhſhmentrs: And beſides all 
this, all thoſe Judges are ſolemnly ſworn 
to obſerve and judge according to the Laws 
of the Kingdom, according to the beſt of 
their Knowledge and Underſtanding. 
Sixthhß, When the Jurors appear, and are 
called; each Party has Liberty ro take his 
Challenge to the Array it felf if unduly 
or partially made by the Sheriff ; or if the 
Sheriff be of Kin to either Party, or to the 


Polls, either for Inſufficiency of Freehold, * 


or Kindred or Alliance to the other Party, 
or ſuch other Challenges, either Principal, 
or to the Favour, as renders the Juror 
unfit and incompetent to try the Cauſe, and 
the Challenge being confeſs'd or found true 
by ſome of the reſt of the Jury, that parti- 
cular incompetent Perſon is withdrawn. 
Seventhly, Then Twelve, and no leſs, of 
ſuch as are indifferent and are return d 
upon the Principal Pannel, or the Tales, are 
ſworn to try the ſame according to their 
Evidence. | 4s ak 
_ "Eighthly, Being thus ſworn, the Evidence 
on either Part is given in upon the Oath of 
Witneſſes, or other Evidence by Law al- 
lowed, (as Records and ancient Deeds, but 
later Deeds and Copies of Records muſt be 
atteſted by the Oaths of Witneſſes) and 
ather Evidence in the open Court, and in 
the Preſence of the Parties, their Attornies, 
Council, and all By- ſtanders, and _ 
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the] and Jury, where each Party has 

LN 3 „either to the Com- 

etency of the Evidence, or the Compe- 

denecy or Credit of the Wicneſſes, which Ex- 
ceptions are publickly ſtate 
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„and by the gills of 


udges' openly and publickly allowed or Excep- 


his. Partialicy and Injuſtice wil beeviden: 


-PUONery 
his lowed, wherein if the Jud 
all By-ſtanders; and if in his Direction 


s be partial, tion. 


or Dxciſion her miſtake the Law, either 


through Partiality, Ignorance, or Inadver- 
tency, either Party may require him to 
ſeal a. Bill of Exception, thereby to deduce 


the Error of the ber Rebel . Wii of 


due Natification or 


Or. 88 8 | A | 
'*” Ninthly, The Excellency of this open 


9. 


Courſe of Evidence to the Jury in Preſence Excel- 


of the Judge, Jury, Parties and Council, 
and even of the adverſe Witneſſes, appears 
1 we Aly ages © 5 
, That ic is openly ; and not in private 
before a Commiſſioner or Two, and a 


lency of 


his Trial. 


couple of Clerks, where oftentimes Wit- 
ne 


neſſes will deliver that which they will be 
aſhamed to teſtifie publickljr.. 

44h, That it is Ore Tena perſonally; and 
not in Writing, wherein oftentimes, yea 
too often, a crafty Clerk, Commiſſioner, or 
Examiner, will make a Witneſs ſpeak what 


he truly never meant, by his dreſſing of it up _ 


; in his own Terms, Phraſes, and Expreſſions; 


whereas on the other Hand, many times 
the very Manner of a Witneſss deliver-- 


ing his Teſtimony wr give a pro 


bable 
Indi- 


1 
— REES ä DE nw — Z . @ — ee es „ 


„ — wine? 


Indication whetber he ſpeaks t or falfly; 
i and by this Means alſo he has 
. eee TE 
mon upon ( weftioning 
which dn never _ after a CE 
is ſet down | in Writi 


138 


open 
for all Perlen — Whey Sic. age, 
or any of the Jury, or a of their 
Council or Attormies, to propound oc 
ſtonal Queſtions, which beats and bolta out 
the Truth much better than when the Wit- 
'nefs 'only' delivers a formal Series of his 
without being intertogated ; 
and on py other Side, preparatory, limited, 
and formal Interrogatories in Writing, Wu 
clude this Way of occafional Inte 
and the beſt Method of ſearching an Aeg i 
out — _ - ate perten e 
athly, Alſo by this ona ppearance 
and Tetimony e Witneſſes, there is 
portunity of confronting the adverſe 
neſſes, of obſerving the Contradiction of | 
by ch Me ſometimes * the ſame Side, 0d 
by this Means great Opportunities are 
ed for the rde and clear Diſcovery ol 
— ada | Rind furcher, Th 8 
Ftbh, urther, The v Y 
: Ge » Age, Condition, Bog aud 
Place ' Commorance of Witneſſes, is 
- . this Means plainly and evidently fer 
the Court and the Jury, wherdhy the the Jud 15 i 
and Jurors may have a full Information of 
< them, ahd the Jurors as they ſee Cavſoctay 


give 


\ 


act, but many times of the Truth of 


8 


RA 


one. And indeed, it is one of the Excel- 


lencies of this Trial above the Trial by 


Feftimgny, yet they are not always bound Vid, prox. 


ces, it a Blemiſh upon their 
. Credibility, tho CE in themſelves in 
Strictneſs of Law they are to be heard, pro- 
nounce a Verdict contrary to ſuch Teſti- 
monies, the Truth whereof they have juſt 
Cauſe to ſuſpect, and may and do often 

anounce their Verdict upon one ſingle 

eſtimony, which [Thing the Civil Law 
admits not of. 


- - Tenthly, Another Excellency of this Trial | 


is this; That the Judge is always preſent 
at the Time of the-Evidence given in it : 


Herein he is able in Matters of Law emerg- 


ing upon the Evidence to direct them; and 
alle, in Matters of Fact, to give them a 
great Light and Aſſiſtance by his weighing 
the Evidence before them, and obſerving 
where the Queſtion and Knot of the Buſi- 
nef5 lies, and by ſhewing them his Opinion 
even in Matter of _ which is a * 
0 2 p 


for the Jurors are not. only Judges of 


59 


—— 


a . 
* 
I . 1 
* 


"260 
Advantage and Li ht to Lay- Men: And 
thus, as the Jury afliſts the Judge in deter- 
mining the Matter of Fact, fo the Judge 


to conſidet their Evidence, and 


— ., 
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aſſiſt, the Jury in determining Points of 


Law, and alſo very much in inveſtigating 


and W Matter of Fact, where- 
8 


of the Jury ate Judges. 
Eleventhly, When the Evidence is fully 
given, the Jurors withdraw to a private 
Plage, and are kept from all Speech with 
either of the Parties till their Verdict is de- 
livered up, and from receiving any Evi- 
dence other than in open Court, where x 
may be ſearch d. into, diſcuſs d and exa- 
min d. In this Receſs of the — 2 
if any Wri- 

tings under Seal were given in Evidence, 


they are to have thett with them; they are 


to weigh the 8 of Witneſſes, and 


the Force and Efficacy o 


their Teſtimonies, 


wherein {as I before faid) they are not pre- 
ciſcly bound to the Rules of the Civil Law, 


In Trea- 
ſon, Two 
Witneſ- 
ſes. 


viz. To have Two Witneſſes to prove every 
Fact, unleſs it be in Caſes of Treaſon, nor 


to rejet one Witneſs becauſe he is ſingle, 
or always to believe Two Witneſſes if the 
Probability of the Fact does upon other 
Circumſtances reaſonably encounter them; 
for the Trial is not here fimply by Witneſſes, 


but by Jury; nay, it may ſo fall out, that 


the Jury upon their own Knowledge may 
know a Thing to be falſe that a'Witneſs 


ſwote to be true, or may know a Witneſs 


to be incompetent or incredible, tho? no- 
8 thing 


Ch. 724 Common Lain of England. 26. 


thing be objected againſt him, and may 
give their Verdict accordingly,  _ 
.. Twelfibly, When the whole Twelve Men 2. 
are agreed, then, and not till then, is 
their Verdict to be received; and therefore 
the Majority of Aſſentors does not conelude 
the da as is done in ſome Countries 
where Trials by Jury are admitted: But if 
any One of the Twelve diſſent, it is no 
Verdict, nor ought to be received, It is 
true, That in ancient Times, as Hen. II. 
and Hen. III's Time, yea, and by eta in the 
——_ of Edw. I.'s Time, if the Jurors 
iſſented, ſometimes there was added a 


Number equal to the greater Party, and 

they were then to give up their Verdict by 
Twelve of the old Jurors, and the Jurors 
ſo added; but this Method has been long 
Time antiquated, notwithſtanding the Pra- 
ctice in Bracton's Time, Lib. . cap. 9. and Fleta, 
lib. 4. cap. 9. for at this Day the entire Number 
firſt empannell d and ſworn are to give up 
an unanimous Verdict, otherwiſe it is none. verdi 
And indeed this gives a great Weight, Value unani- 
and Credit to ſuch a Verdict, wherein mous. 
Twelvę Men muſt unanimouſly agree in a 
Matter of Fact, and none diſſent; though 
it muſt be agreed, that an ignorant Parcel of 
Men are ſometimes governed by a few that 
are more Knowigg, or of greater Intereſt 
or Reputation than the reſt. | 

Thirteenthly, But if there be Matter of Law 13. 

that carries. in it any Difficulty, the Jury 
may, to deliver themſelves from the Danger 
of an Attaint, find it ſpecially, that ſo it may Special 


OR ——ů am 


262 
be decided in that Court where the Verdict 
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is returnable; and if the Judge over-rule the 


Point of Law contrary to Law, bby 


Bill of 
Excep- 
tions. 


14. 


Judg- 
ment. 


of Exceptions, containing the whole Mat- 


the Jury are perſwaded to find a | 
Verdi& (which yet they are not bound to 
do if they doubt it), then the Judge, upon 
the Requeſt of the Party deſiring it, is bound 
Law in convenient Time to ſeal a Bill 


ter excepted to; that ſo the Party grieved, 
by ſuch Indiſcretion or Error of the Judge, 
may have Relief by Writ of Error on the 
Statute of Weſftminſer 2. e 
Douurteentbhy, Altho' 1 
ven at the Bar in the ures at Weſtminſter, 
t en given within Four Days, in 
Preſumption that there cannot be any confi- 
derable Surprize in ſo ſolemn a Trial, or at 
laſt it may be ſoon efpied; yet upon Trials 
by Ni pris in the Country, the Judgment 
is not given preſently by the Judge of N, 


ftw, unleſs in Caſes of Quare Inipedits : But 


the Verdict is returned after Trial into that 


Court from whence the Cauſe iſſued, that 
thereby, if any Surptize happened either 
through much Buſinefs of the Court, or 
through Inadvertency of the Attorney or 
Council, or through any Miſcarriage of the 
Jury, or through any other Caſualty, the 
Party may have his Redrefs in that Court 
from whence the Record iſſued. 7 


And thus ſtands this excellent Order of 
Trial by Jury, which is far beyond the 
Trial by Witneſſes according to the Pro- 
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ceedings of the Civil Law, and of the 
Courts of Equity, both for the Certainty, 
the Diſpatch, and the Cheapneſs thereof: 
It has all the Helps to inveſtigate che 
Truth that the Civil Law has, and many 
more. For, as to Certainty, 


l 155 It has the Teſtimon of Wieneſles, 


as well as the Civil Law and Equity Courts. 


249, It has this Teſtimony in a much 
more advantageous Way than thoſe Courts 
for diſcovery of Truth 
34h, It has the Advantage of the Judge's 
Obſervation, Attention, and Afliſtance, in 
Point of Law by way of Deciſion, and in 
Point of Fact by way of Direction to the 


ay, It has the Advantage of the Jury, 
* of their being de Viceneto, who often- 


times know the Witneſſes and the Parties: 


And, 


5th, It has the unanimous Suffrage and 


Opinion of Twelve Men, waich carries in it 
ſelf a much greater Weight and Prepondera- 
tion to diſcover the Truth of a Fact than 
any other Trial whatſoever. 


And as this Method is more certain, ſo it 
is much more ex ans and cheap; for 
no 


oftentimes the Seſſion of one Commiſſion for 
the Examination of Witneſſes for one Cauſe 
in the Eccleſiaſtical Courts, or Courts of 
Equity, laſts as long as a whole Seflion of 
NM prias, Where a Hundred Cauſes are 
examined and tried. 


8 And 


—_— 


 _ 
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And thus much concerning Trial in 
Civil Cauſes. As for Trials in Cauſes Cri⸗ 
minal, have ——ů— 
That the Accuſdrion as P 
tory to the Trial is by a Grand Jury : S0 
that as no Man' Intereſt, according to the 
Courſe of the Common Law, wo — 
or determined without che Oaths of aJury of 

Twelve Men; GO Mari Life treo eakey 
but by the Oaths of Twelve Men, ant *by 
ory Accuſation or Indictment 
Twelve Men or more precedent 'to his 
Til * — Caſe of an Appeal 

ee of the Party. -- 

ight here ſhew the Anti uity of this 
of Trial, both from the Saxon and 
the Method o Laws, and demonſtrate it ed 
bave betn in Liſe long before the Time of 
William I. and indeed it 2 to have been 


one of the firſt Principles upon which our 
Donſtituton was Eredted and bores ar” 040d 
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